COURT OF APPEALS

FOR THE NINTH CIRCUIT
RUSSELL MEANS, )
) Case No. 01-17489
Petitiocner/Appellant. }
) United States District Court
V. ) Case No. 99-CV-1057-PCT-EHC-SLV
)
NAVAJO NATION, federally )
recognized Indian Tribe; and )
HONORABLE RAY GILMORE, )
Judge, United States District Court, )
Chinle, Navajo Nation, Arizona. )
)
Respondents/Appellees, o
)
APPELLANT’S

OPENING BRIEF

JOHN TREBON

TREBON & FINE, P.C.

Arizona Bar No. 005375

308 N. Agassiz Street

Flagstaff, AZ 86001

(928 779-1713

Attorney for Defendant-Appeliant

Dated Apnl 4, 2002




COURT OF APPEALS

FOR THE NINTH CIRCUIT
RUSSELL MEANS, )
) Case No. 01-17489
Petitioner/Appellant. )
) United States District Court
V. ) Case No.99-CV-1057-PCT-EHC-SLV
)
NAVAJO NATION, federally )
recognized Indian Tribe; and )
HONORABLE RAY GILMORE, )
Judge, United States District Court, )
Chinle, Navajo Nation, Arizona. )
)
Respondents/Appellees, )
)
APPELLANT’S

OPENING BRIEF

JOHN TREBON

TREBON & FINE, P.C.

Arizona Bar No. 005375

308 N. Agassiz Street

Flagstaff, AZ 86001
(928)779-1713

Attorney for Defendant-Appellant

Dated April 4, 2002



TABLE OF CONTENTS

II. STATEMENT OF THE ISSUES PRSENTED FOR REVIEW

III. STATEMENT OF THE CASE AND COURSE

OF PROCEEDINGS .. ... 2
IV. STATEMENT OFFACTS ... ... ... .. ... . . . . . . . ... ... 5
V. SUMMARY OF ARGUMENT . ............. .. .. .. 6
VL. ARGUMENTS ... ... 9
A.  The Navajo Nation Does Not Have Criminal
Jurisdiction Over Nonmember Indians According
to The Navajo Treaty of 1868, Which Controls
The Outcomeof This Case . ........... .. .. . . . ... . ... . . 9
B. The Historical Record For Indian Nation
Criminal Jurisdiction Over Nonmembers
Is Inconsistent With The 1990 Amendments
to The ICRA ... ... . . 21
1. Duro v, Reina Decided The Issue of Retained
Sovereignty Over Nonmembers. ... .. ... ... .. .. .. ., 21
2. As Reflected In Duro v, Reina, Indian Nations
Did Not Historically or Legally Possess Criminal
Jurisdiction Over Nonmembers: Indians Are
Not Al Alike . ... .. .. . .. ... . . .. . . . . . 22

C.  Criminal Jurisdiction From a Historical Perspective:
Indian Treaties, Eariv Statutes, and Administrative
Law Compel The Conclusion Reached in Duro . ... ... ... ... 24



TABLE OF CONTENTS

1. Indian Treaties ......... ... ... ... .. ... ... .. ... ... 25
2. Congressional Treatment of Jurisdiction
Priorto 1990 . ... . ... ... 27

D.  Congress Cannot Delegate Criminal Jurisdiction Over U.S.
Citizens of the Navajo Nation Without the Full Panoply of
The US. Constitution ............. ... ... ... ... ....... 34

E.  Even “Indians”, Singled Out For Detrimental Treatment,
Should Be Protected by “Equal Protection™........... ... .. 43

VII. CONCLUSION ... i, 52



TABLE OF AUTHORITIES

CASES
Adarand Contructors, Inc. v. Pena, 525 U.S. 200 (1995)y. .. ........ .. ... 31.382
Atkinson Trading Co. v. Shirley, 149 L.Ed.2d 889 (2001) ... 24
Avery v. Midland County, 390 U.S. 374 (1968). .. ... .. ... ... .. ... . 34
Bushv. Vera, 517US. 952 (1996) .. ............... ... ... 52
Cherokee Nation v. Georgia, 30 U.S. (5 Pet) 1 (1831 ..o 32
Choctaw Nation of Indians v. United States, 318 U.S. 423 (1943)............ 19
City of Phoenix v. Koladziajski, 399 U.S. 204 (1970). ... ... ... ... .. ... . . .. 34

Crow v. Eastern Band of Cherokee Indians, Inc., 506 F.2d 1231 (4" Cir. 1974). 47
Dawavendewa v. Salt River Project, 154 F.3d 1117 (9" Cir. 19G8). ... ... .. .. 49
Duren v. Missouri, 439 US, 357 (1979 . ... ... ... ... .. .. .. ... 34
Duro v. Reina, 495 U.S. 676 (1990)

- 7,8,9,10, 12,13, 16, 20, 21, 22, 24, 35, 36, 37, 38, 39, 40, 41, 43, 47, 48, 49, 50,
52

Ex Parte Crow Dog, 109 U.S. 556 (1883). ........... .. .. ... . . 15,27, 32
Ex Parte Kenyon, 14 F. Cas. 353 (W.D. Ark. 1878) .. .......... ... . 32
Fisher v. District Court, 424 U.S. 382 (1976). . ......... ... ... .. 45
Fletcher v. Peck, 6 Cranch 87 (1810) ......... ... .. .. ... ... ... . 32

Greywater v. Joshua, 846 F.2d 486 (8" Cir. 198&) . . 22.23.47



TABLE OF AUTHORITIES

CASES

Hebah v. United Stares, 428 F.2d 1334 (Ct. Of Claims 19700, ... .. 17
Hernandez v. Texas, 347 U.S. 475 (1954) . . . ... ... .. . . . . . . . . . .. ... .. 44
Inre Mayfield, 141 U.S. 107 (1891) ..o oo 32
IN.S.v. Chadha, 462 U.S. 919, 103 S. Ct. 2764, 77 L.Ed.2d 317 (1983) . ... .. 34
Kicking Woman v. Hodel, 878 F.2d 1203 (9" Cir.1989) .. .. ... ... ... .. .. 50
Kinsella v. United States ex. rel. Singleton, 361 U.S. 234 (1960). ... ...... 36,40
Koremastso v. United States, 323 U.S. 214 (1944) ... ... .. ... ... . . .. .. ... 44
Marks v. United Stares, 161 U.S. 297 (1896) . ....... ... ... P 17
Martinez v. Santa Clara Pueblo, 540 F.2d 1039 (10" Cir. 1976),

rev'd on other grounds, 436 U.S. 49 (1978) ... ... ... ... . .. . .. .. ... 47
Means v. District Court, No. SC-CV-61-98

(Nav. Nat. S. CLS/11/99) .o oo 3,10.12

Means v. Northern Chevenne Tribal Court, 154 F.3d 941 (9" Cir. 1998} . ... 35

Means v. Wilson. 522 F.2d 833 (9" Cir. 1975),

cert denied, 424 U.S. 958 (1976). . . .. ... ... 47
Merrion v. Jicarilla Apache Tribe, 435 U.S. 130 (1982 . .. ... ... ... . .. .. 24
Metro Broadcasting, Inc. v. FCC,497 U.S. 347 (1990) . ... ... .. .. .. . . . 52

Metropolitan Washington Airports Authorityy. Citizens for the Abatement of Aircrafi
Noise, Inc., 501 U.S. 252, 111 S. Ct. 2298, 115 L.EA.2d 236 (1991). .. ... .. .. 34



TABLE OF AUTHORITIES
CASES
Meyer v. Lord, 37 Or. App. 59,586 P.2d 367 (1978) ... .. ... ... .. ... . .. 33

Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172 (1999) _. 20

Mnenominie Tribe of Indians v. United States, 391 U.S. 404 (19688, 13. 18. 19. 40

Montana v. Horseman, 866 P.2d 1110 (31993). .. ... .. ... . .. . .. . .. . . ... ... 39
Montana v. United States, 450 U.S. 544 (1980) . ... .. ... ... .. ... . . . ... .. . 24
Morton v. Mancari, 417 US.535(1974) . ... ... ... ... .. ....... 0,44, 46, 51
Mousseaux v. United States, 806 F.Supp. 1433 (D.S;D. 19923, |

aff 'd and remanded in part, 28 F.2d 786 (8® Cir. 1994). .. ... ... . ... .. 39
Navajo Nation v. Hunter, 6 Nav.R. __ No.SC-CR-07-95......... ... .. . 12
Nevada v. Hicks, 121 S, Ct. 2304, 150 L.LEA.2d 398 (2001) . ... .... ... ... 19,24
Oliphant . Suquamish Indian Tribe,

435 US. 191 (1978) ... ... .. 0.7,9,10, 13,14, 21. 23,25 37, 38,47, 48
Organized Village of Kake v. Egan, 369 U.S. 60. 7 L.Ed.2d 573.

B82S, Ct.269 (1959) .. o 19
Reed v. Reed, 404 US. 71 (1971) ... i, 44
Reid v. Covert, 354 U.S. 1 (1957) .. ... ... ... .... 7,23.34,36.37.40. 4]

Simmons v. Eagle Seelatsee, 244 F.Supp. 808 (D. Oregon 1965)
aff 'd, 384 U.S. 209 (19606) . .. .. ... . 44

Spokane Tribe of Indians v. Washington, 28 F.3d 991 (9" Cir. 1994y .. ... .. .. 38



TABLE OF AUTHORITIES

CASES
Strate v. A-1 Contractors, 520 U.S. 438, 117 S. Ct. 1404 (1997). . ... ... ... .. 24
Sugarman v. Dugal, 413 U.S. 634 (1973) ... .o 44
T&ltonv.Mayes,163U.S.376(1896)............................23.32.44
Tsosie v. United States, 825 F.2d 393 (Fed. Cir. 1987). ..... ... ... 16, 17,19, 20
Union Department, AFL-CIO v. American Petroleum Institute,

448 U.5. 607, 100 S. Ct. 2844, 65 L.Ed.2d 1010 (1980) .............. 34
United States v. 43 Gallons of Whiskey, 93 U.S. 188 (1876). .. ........ ... ... 18
United States v. Antelope, 430 U.S. 641 (1977) . ........ .. .. .. ... .. 44,4950
United States v. Archamblault, 174 F.Supp.2d 1009 (D.S.D. 2001). .. ... ... .. 35
United States v. Consolidated Wounded Knee Cases, 389 F.Supp. 235

(D.Nev. And S.D. 1975) .o oo 19
United States v. Dion, 476 U.S. T34 (1986). .. ... ..., 20
United States v. Eaglebov, 200 F.3d 1137 (9" Cir. 1988) . ... ............ ... 50
United States v. Enas, 235 F3d 661 (9" Cir. 2001) ... ... ... . 4,19,.35,.42
Unired States v. Herbert, 698 F.2d 981 (9" Cir. 1983Y .. .. .. ... .. .. ... ... 34
United States v. Juvenile Male, 864 F.2d 641 (9" Cir. 1988) . .. ... ..... ... 50
United States v. Kagama, 118 U.S. 375 (1886). . ... ..o 32

Unired States v. Kevs, 103 F.3d 758 (9" Cir. 1996). ... ... ... ... ... ... ... 44



TABLE OF AUTHORITIES

CASES

United States v. Long, No. 01-CR-102 (ED. Wis. 1/23/02) ... .| 12
Unites States v. Lopez, 115 S. Ct. 1624, 131 L.EEA.2d 626 (1995). .. ... ....... 38
United States v. Mazurie, 419 U.S. 344 (1973). ... ... ... .. . .. . ... ... ... 7.41
United States v. Rogers, 45 U.S. (4 How.) 567 (1846) .. ... ... ... ... .... 44
Unites States v. Weaslehead, 156 F.3d 818 (8" Cir. 1998),

on rehr'g, 165 F.3d 1209, cert denied, 528 U.S. 829 (1999) .. ... ... ... 36
United States v. Wheeler, 435 U.S 313 (1978) .. ... ... . i 21
Washington v. Fishing Vessell Ass'n, 443 U.S. 658 (1979) .............. 18,19

Western Metal Supply Co. v. Pillsbury, 172 Cal. 407, 156 Pac. 491 (19106). . . .. 35
White Eagle v. One Feather, 478 F.2d 1311 (8" Cir. 1973) .. ... ... . ... ... 47

Williams v. Babbin, 115 F.3d 657 (9" Cir. 1997).

cert denied, 523 US. 1117 (1997). ... ... .. .. ... . . . ... .. ... .... 51
Worcester v. Georgia, 6 Peters 515 (1832) .. ... .. .. .. .. . ... ... .. ... 19,32
CONSTITUTION AND STATUTORY PROVISIONS
AND LEGISLATIVE HISTORY
10p. Sol. 445 (1934) . ... L 33
FOp. Sol 531 (1935 . .o 33

FOp. Sol. 730 (1937 oo 33



TABLE OF AUTHORITIES

CONSTITUTION AND STATUTORY PROVISIONS, ADMINISTRATIVE
DECISION, AND LEGISLATIVE HISTORY

FOp. Sol 872 (1939) .. 33
10p.Sol. 891 (1939). ..o oo 33
FOp.SoL 913 (1930). ..o 32
Act of February 2, 1803, Ch. 351, 32 Stat. 793 (Act confessing jurisdiction

circuit and district courts from South Dakota) ........... ... .. .. . .. 30

Act of February 8, 1887, Ch. 119, 24 Stat. 388 (now 25 U.S.C. §§ 331-358) ... 20

Act of March 3, 1871, ch. CXX, 16 Stat. 566 (now 25 U.S.C. STYY .o 28
Actof March 3, 1885, Ch. 341, Sec. 9,23 Stat. 385 .. .. ... ... . ... 28
Act of June 10, 1896, Ch. 398, 29 Stat. 324 (U.S. accepts jurisdiction over

Sacand Fox Tribes) . . ... 30
ActofJune 18,1934, Ch. 576,48 Stat. 984 ... ....... .. . . ... ... .. ... .. 30
ARS. §§ 11-952,13-3872 through 3874 . ... .. ... ... ... .. ... ... .. ... 29
Cong. Record-Senate, August 11, 1988 & March 5. 1989 . ... ... . .. .. .. .. 32
Court of Claims Act of March 3. 1981, ¢. 538,26 Stat. 851 . ...... . ... . ... .. 17
Debates of Congress, Gale and Seatons Register (June 25. 1834) ... ... . ... . 28
H.R. Rep. No. 1576, 46" Cong., 2d Sess. (1880) . ................ ... ... .. 29

HR. Rep. No. 2091, 78" Cong., 2d Sess (1944) . .. ... ... .. ... .. ... 30



TABLE OF AUTHORITIES
CONSTITUTION AND STATUTORY PROVISIONS, ADMINISTRATIVE
DECISIONS, AND LEGISLATIVE HISTORY

Indian Civil Rights Act, Title 25 U.S.C. §§ 1301, et seqg
............... 1,7,8,9,10,16, 20, 21, 24, 33.37, 39, 41. 45, 47. 48. 49, 50. 53

Indian Commerce Clause, Articie 1, § 8, ¢l 3. ... ... ... . . ... ... ... . . .. ... ]
Major Crimes Act, Title 18 U.S.C. § 1153 (1885). .. ... oo 28
Protection of the Western Frontier, H.D. No. 59, 25" Cong.,

2d Sess. (1838) ..o 28
Report From the Office of Indian Affairs, S.D. No. 1, 24" Cong..

2d5ess. (1936) ..o 28
Report of Federal, State, and Tribal Jurisdiction, Final Report,

American Indian Policy Review Commission (977). oo 34
S.Doc. No. 12, 34" Cong., IstSess. (1893) . ... .. ... . . 29
S.Rep. No. 268, 41" Cong.,3d Sess (1870) . ....... ... .. .. ... .. .. 31

Summary Report of Hearings and Investigations by the Subcommittee on Constitutional
Rights of the Senate Comnuttee on the Judiciary, Committee Print, 89" Cong., 2d Sess

(LOBO) .« . o oo 45
Title 1, N.N.C. §§ TOL-03 oo 5
Title 25 U.S.C. § 640 (1982) . ..o 43
Title 28 US.C. 8 1201 oo 1

Tile 28 US.C o § 133) oo l



TABLE OF AUTHORITIES

CONSTITUTION AND STATUTORY PROVISIONS, ADMINISTRATIVE
DECISIONS, AND LEGISLATIVE HISTORY

L T T o T T T T T T

United States Bureau of J. Stat., Am. Ind. & Crime 7-9(2/99). .. ... ... ... . 29
United States Constitution, Article 1L, § 2. ¢l 2. ... ... ... .. .. ... .. .. ... .36
United States Constitution, Arnicle . ... ... ... ... ... ... . .. ... .. . .33
United States Constitution, Article VI. .. .. ... ... ... ... . ... . . . ... ... 30
United States Constitution, Fifth Amendment. .. ............. .. .. .. 2,8,9,43
United States Constitution, Sixth Amendment . ......... ... ... ... ... .. 33

TREATIES

Navajo Treaty of 1868, 15.5tat. 668 . 1,2.4.8,9,10, 13, 14. 15, 18, 19, 38, 42. 52

Treaty with the Cherokees, July 2, 1791, art. 10 & 11,7 Stat. 40-41.......... 20
Treaty with the Cheyenne Indians, 15 Stat. 649 ... ... ... ..... ... ... .. ..., I8
Treaty with the Choctaw. Sept. 27, 1830, art. 6-8, 7 Stat. 334 ... .. ... ... .. 26
Treaty with the Creeks. Aug, 7. 1790, art. 8 & 9.7 Stat. 37 ... ... ... .. .. ... 26
Treaty with the Kiowas and Comanches, Oct. 28, 18‘67, 15 Stat, 581-82..... .. 18

Treaty with the Shawnees, Jan. 31, 1786, art. 3, 7Stat. 26, .. ............... 26



TABLE OF AUTHORITIES

TREATIES
Treaty with the Sioux, 4/29/1868, 15 Stat. 635.. ... .. .. ... . ... ... ... 16, 18
Treaty with Six Nations, Jan. 8, 1789, 7 Stat. 34-35. .. .. .. ... ... ... ...... 26
Treaty with the Ute Indians, March 2, 1868, 15Stat. 620. . ............... .. I8
Treaty with the Wyandots, Jan. 8, 1789, art. 5, 7Stat. 29. . ... .............. 26
PUBLICATIONS

American Indian Areas and Alaska Native Villages: 1980, Census

Population, Supplementary Report, U.S. Dept. of Commerce,

Bureau of Census. ... ..o 29
Ariz. Office of Econ. Planning and Develop., Critical Issues in Indian-

State Relarions (1981) .. ... . 29
R. N. Clinton, Development of Criminal Jurisdiction Over Indian Lands: The
Historical Perspective, Vol. 17, Anz. L.R. 951 (1975)...... 15.16,27, 28,29, 30
F.S. Cohen, Handbook of Federal Indian Law, Chap 2. p. 63

(Michie Co. 1982) . ... o 18,21, 33,46
K.C. Davis, Administrative Law Treatise (2™ ed.), Vol. 1. Section 3:15

(K.C. Davis Pub. Co. 1978 and 1982 Supp.). ... ..o oo 35
K.J. Ehrhart, Jurisdiction Over Nonmember Indians on Reservations. 1980 Ariz. State
L 72T 14,23.25.26
W.T. Hagan, American Indians (Univ. Chicago 1961). ... .............. . .. 47

R.W. Johnson and E.S. Crystal, Indians and Equal Protection.,
54 Wash, L.R.(1979) . 40



TABLE OF AUTHORITIES

PUBLICATIONS
MacKay, Indian Self-Determination, Tribal Sovereignr. and Criminal Jurisdiction:
What About the Nonmember Indian?, 1988 Utah L.R. (1988) .. ... 24
Otis, The Dawes Act and the Allotment of Indian Lands (U. of Okla. 1973) ... . 29

James A. Poore, Ill, The Constitution of the Unites States Applies 1o Indian Tribes.
A Reply to Professor Jensen, Vol. 60, Montana L. R. (1999). . .. ... .. .. .| 36,44

F.P. Prucha, American Indian Policy in the Formative Years — The Indian Trade and
Intercourse Acts (1790-1834) (Univ. Neb, Press 1962) ........... ... 27, 28,29

Skibine, Duro v. Reina and the Legislation That Overturned It: A Power Plav of
Constitutional Dimensions, Vol. 66, So. Cal. Rev. 767 (1993). .. ..... .. ... . 39

T.W. Taylor, The States and Their Indian Citizens at Appx. B,
Table IIT(1972) ..o 30

K. Whitney Rogers, Sublegislative Deletation: Examining Its Constitutionalin: in
Pennsvivania and the United Stares, Vol. 1, No. 2, Widener Journal of Public Law
(100 o e 34

Wilkinson & Volkman. Judicial Review of Indian Trearn Abrogation.
03 Cal. LR.60T(1975) ..o 18



I.. JURISDICTION

Russell Means, an Oglala-Sioux Indian. filed a Petition for Writ of Habeas
Corpus and/or Prohibition with the United States District Court in Arizona under the
Indian Civil Rights Act following his challenge to the jurisdictionof the Navajo Nation
courtsto assert crinunal jurisdictionover him. Exhaustionofremedies was completed
through the Navajo Supreme Court. Mr. Means initiated a proceeding on June 13,
1999, before the United States District Court pursuant to Title 25 U.S.C. § 1303. Title
28 U.S.C. §§ 2241(c)(1) and (3); United States Constitution, Article 1. $ 8. ¢l. 3. and
§ 9, cl. 2.

The United States District Court denied the Petition filed by Russell Means on
September 20, 2001. Mr. Means, pro per, filed a timely notice of appeal on October
18.2001. This Court has jurisdictionover this appeal pursuant to the statutes set torth
above and also under Title 28 U.S.C. §§ 1291 (District Co;rt deciston), 1331 (federal
question), and 2253-55 (habeas corpus).

II. STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

1. Do the courts of the Navajo Nation. a “foreign. domestic™ sovereign
whichis recognized, empowered. and restricted by the Treaty of 1868 with the United
States, have criminal jurisdiction over Russell Means, a nonmember Indian?

2. Does the Navajo Treaty of 1868 determine the jurisdictional issue in



dispute and vest jurisdiction with the federal government?

3. Does the Indian Commcr;:e Clause, Article 1, § 8, cl. 3, provide Congress
with the power to grant the Navajo Nation with jurisdiction over nonmember Indians”

4. Did Congress, by amending the Indian Civil Rights Act to provide Indian
tribes with jurisdiction over nonmember Indians. abrogate the Navajo Treaty of 1 8687

5. Can Congress lawfully vest Indian nations, which are not subject to the
United States Constitution, with criminal jurisdictionover nonmember Indians who are
citizens of the United States?

6. Did Congressdelegate authority to the Navajo Nation to exercise criminal
jurisdiction over nonmember Indians?

7. Does Title 25 U.S.C. § 1301(2) (1990), granting criminal jurisdiction to
Indian nations over nonmember Indians, violate the equal protection provision of the
Fifth Amendmentto the United States Constitution as well as the In;irian Civil Rights
Act, Title 25 U.S.C. § 1302(8)?

HI. STATEMENT OF THE CASE AND COURSE OF PROCEEDINGS

Mr. Means filed a habeas corpus proceeding with the United States District
Court, 1n part, under the Indian Civil Rights Act, Title 25 U.S.C. § 1303, challenging
the jurisdiction of the Navajo Nation to prosecute Mr. Means, a United States citizen,

for misdemeanorsthat aliegedly occurred within the exterior boundaries of the Navajo



Nation. The United States District Court denied Mr. Means’ Petition withouta hearing
and Mr. Means has filed a timely notice of appeal with this Court. His appeal raises
substantial legal issues, including several constitutional issues.

On December 28, 1997, the Navajo Nation charged Mr. Means with threatening
Leon Grant, commutting a battery upon Leon Grant, and threatenin ¢ Jeremiah Bitsue
in violation of the Navajo Nation Codé. Mr. Means filed a motion to dismiss the
charges because of lack of jurisdiction and a2 motion to dismiss the charges due to
constitutional violations. His motions were denied by Honorable Ray Gilmore. Judge,
Chinle District Court. The Navajo Nation accepted jurisdiction to review the issue of
jurisdictionand affirmatively decided that the Navajo Nation had criminal jurisdiction
to prosecute Russell Means in a written decisionissued on May 11, 1999. The Navajo
Nation found that it had criminal jurisdiction over both nonmember Indians and non-
Indians who reside on the Navajo Nation [C.I. 2].

The petitioner [Russell Means] belongs to the classification hadane [in-

law] and not that of nonmember Indian. One can be of any race or

ethnicity to assume tribal relations with Navajos.
Means v. District Court. No. SC-CV-61-98_siipop. atp. 19 (Nav. Nat. S. Ct. 5/11/99)
[C.1. 2]. The decision is analyzed in Section VI(A), infra.

Mr. Means initiated a Verified Petition for Writ of Habeas Corpus and/or for

Writof Prohibition with the United States District Courton June 5. 1999, The parties



stipulated that two of the original Respondents could be dismissed. [C.1. 16. 17]. Mr.
Means also filed 2 Motion for Preliminary Injunction. which was supported by an
extensive memorandum. [C.1 3-4].

The Navajo Nation filed a response to the Petition on August 2. 1999, The
federal Magistrate ordered the Nation to submit a supplemental answer, which was
filedon September21, 1999.[C.1. 19, 21]. The Magistratethenrequested an expanded
record and memoranda on the issue of whether Mr. Means was “in custody™ for
purposes of federal habeas jurisdiction. [C.1. 23]. Both parties submitted memoranda.
[C.I. 32, 33]). Magistrate Verkamp then issued a recommendation that the Petitionbe
denied because of the lack of physical restraint against Mr. Means. [C.I. 35]. Mr.
Means filed an objection on October 12, 2000. [C.1. 36]. judge Carroll did not accept
the Magistrate’s Report and Recommendation, but found that significant restraint
existed agamst Mr. Means, which vested the Court with habeas corpus jurisdiction.
Judge Carroll also granted a preliminary injunction in favor of Mr, Means. [C.1. 37].

On May 23, 2001, Magistrate Verkamp issued a Report and Recommendation
that Mr. Means’ Petition be denied on the merits [C.1. 38]. Once again, Mr. Means
filed an objection. [C.I. 42]. Judge Carroll then ordered both parties to submit
supplemental memoranda addressing the decision by this Court in the case of United

States v. Enas, 235 F.3d 662 (9" Cir. 2001) and the Navajo Treaty of 1868.



Supplementaimemoranda were filed by both parties on September 10. 200] . [C.] 44-
45]. On September 20, 2001, Judge Carroll issued an order approving the Second
Reportand Recommendationof Magistrate Verkamp and denied Mr. Means® Petition.
A judgment was issued denying the habeas petition. [C.1. 46-47].Mr. Means filed a
timely notice of appeal on October 18,2001 [C.I. 48]. No cross-appeal has been filed.
On October 18, 2001, Mr. Means also filed a motion to stay the proceedings in the
Navajo Tribal Court pending this appeal, which was denied as moot on April 2, 2002,
because the parties stipulated to a stay in the Chinle District Court.
IV. STATEMENT OF FACTS

Russell Means is a citizen of the United States. He is a member of the Oglala-
Sioux tribe of Indians. He is a permanent resident of Porcupine on the Pine Ridge
Sioux Indian Reservation. [C.I. 1]. Russell Means is nota member of nor is he eligible
for membershipin the Navajo Nation or Navajo Tribe of Indians. Membership within
the Navajo Nation is conditionedupon no less than one-fourth degree of Navajo blood.
may not take place by adoption or custom. and does not exist for a person who is a
member of another Indian Nation or Tribe. See, Title 1 NN.C. §§ 701-03 [Ex. R. pp.
119-207.

On December 28, 1997, the Navajo Nation charged Russell Means with three

offenses: (1) threatening Leon Grant, his father-in-law and a member of the Omaha



tribe of Indians; (2) committing a battery upon Leon Grant, and (3) threatening
Jeremiah Bitsue, a Navajo Indian. The three charges were filed against Mr. Means
pefore the Chinle District Court, Navajo Nation. [C.I. 1-2]. After Mr. Means filed
mqtions to dismiss with the Chinle District Court, J udge Gilmore held a hearing where
Mr. Means testified as the only witness. [C.1. 2]. Based upon substantial ethnological
research, Mr. Means testified that American Indians constitutea separate race, [C.L20.
Ex. R. pp. 50, 56-58, 71]. Mr. Means was married to Gloria Grant, a Navajo Indian
and lived on the Navajo Indian Reservation from 1987 through most of 1997, Mr.
Means moved from the reservationshortly before the incidentinvolving Mr. Grant and
Mr. Bitsue occurred [C.1. 1].

As a nonmember Indian living on the Navajo Indian Reservation. Mr. Means
could notstarta business or obtainemployment. [Ex. R. 52-53, 73-77,80-81]. He was
treated the same as a non-Indian. As a nonmember, Mr. Means could not run for
political office on the Navajo Nation, could not become a judge within the Navajo
Nation, could not become a council delegate, etc. Mr. Means could not vote in tribal
elections. He could not participate in the democratic processes of the Navajo Nation.
V. SUMMARY OF ARGUMENT

In Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978). the United States

Supreme Court held that Indian tribal courts do not possess criminal jurisdiction over



non-Indians. More than a decade later, the United States Supreme Court held that
Oliphant and other authority “compels the conclusionthat Indian tribes lackjurisdicuion
over persons who are not tribe members.” Durov. Reing. 495 U.S. 676. 691 (1990).

Congress then amendedthe Indian Civil Rights Act (ICRA) ostensibly to provide
that Indian tribal courts shall possess criminal jurisdiction over nonmember Indians. but
not over nonmembernon-Indians. See, Title 25 U.S.C. § 1301(2)(1990). The grant
of criminal authority over U.S. citizens to Indian governments without constitutional
protection is an unlawful delegation of authority without adequate standards. It is not
authorized under the “commerce” clause applicable to Indian tribes.

Our cases suggest constitutional limitations even on the ability of
Congress to subject American citizens to criminal proceedings before a
tribunal that does not provide constitutional protections as a matter of
right. Cf. Reid v. Covert, 354 U.S. 1 (1957). We have approved
delegationto an Indian tribe of the authority to promulgate rules that may
be enforced by criminal sanction in federal court, United States v.
Mazurie, 419 U.S. 544 (1975), but no delegation of authority to a tribe
has to date included the power to punish nonmembersin rribal court. We
decline to produce such a result through recognition of inherent tribal
sovereignty.

Tribal authority over members. who are also citizens. is not subject
to these cbjections. Retained criminal jurisdiction over members is
accepted by our precedents and justified by the voluntary character of
tribal membership and the concomitant right of participation in a tribal
government, the authority of which rests on consent. This principle finds
supportin our cases as decided under provistons that pre-date the present
federal jurisdictional statutes.



Duro v. Reina, 495 U.S. 676, 693-94 (1990).

Congresshas createda distinction between nonmember Indians and nonmember
non-Indians based upon race or ethnicity that not only violates the equal protection
provisions of the Indian Civil Rights Act,but violates the Fifth Amendment as well,
Therefore, the statute passed by Congress must fail [ See, Title 25 U.S.C. $§ 1301(2).
1302(8), and the Equal Protection, Due Process Clause of the Fifth Amend.. U.S.
Const.] Moreover, as noted by the Supreme Court, Congress simply cannot subject
citizens of the United States to criminal jurisdiction before non-constitutional forums.

The Navajo Treaty of 1868 expressly provides for federal jurisdiction over
intertribal offenses. The 1990 amendments to the ICRA did not express an intent to
abrogate the Navajo Treaty nor dozens of other, similar treaties. As aresult, the Treaty
of 1868 must prevail. Mnenominie Tribe of Indians v. United States. 391 U.S, 404,
413 (1968). Surprisingly, the Second Report and Recommendation did not even
analyze the Navajo Treaty of 1868, which controls the outcome of this case.

The recent movement by Congress to “recognize” inherent tribal jurisdiction
over nonmemberIndians is inconsistentwith history and the prior actions of Congress.
In the end, Congress has discriminated against Indians in order to placate tribal
governments. 1t has subjected U.S. citizensto crinunal jurisdictionby a foreign power

in an unlawful manner. Nonmembers may not participate in the political processes of



foreign tribes. The actions of Congress and Indian tribes aiso violate the “equal
protectidn” provisions of the Fifth Amendment (due process clause) and the Indian
Civil Rights Act. The 1990 amendments to the ICRA do not constitute permissible.
preference legislation authorized under Morzon v. Mancari, 417 U.S. 535 (1974).
V. ARGUMENTS
The standard of review is de novo for all arguments. No hearing was held by the
District Court and all issues were resolved as a matter of law
A.  The Navajo Nation Does Not Have Criminal Jurisdiction Over
Nonmember Indians According to The Navajo Treaty of 1868, thch
Controls The Outcome of This Case
The United States Supreme Court held in Oliphant v. Suguamish Indian Tribe,
435 U.S. 191 (1978), that Indian tribes did not possess criminal jurisdiction over non-
Indians. In Durov. Reina, 495 U.S. 676 (1990), another case arising from this Court,
the Supreme Court held that Indian tribes do not possess criminal jurisdiction over
nonmember Indians. In response. Congress amended the Indian Civil Rights Act
(ICRA) with the intent to give Indian tribes the power to exercise criminal jurisdiction
over all Indians, but not non- Indians. Title 25. U.S.C. § 1301(2)(1990). This case
challenges the constitutionality and lawfulness of the congressional amendments to

ICRA as well as the legality and constitutionality of criminal prosecution of Russell

Means, an Oglala-Sioux Indian, by the Navajo Nation.



Judge Gilmore found that the Navajo Treaty of 1868 vested the Navajo Nation
with criminal jurisdiction overnonmember Indians by implication. The Supreme Court
of the Navajo Nationreached the same decision. but its logicand conclusionsare quite
tortured. The Navajo Supreme courtrelied upon fragmented quotes frompersons who
attended the execution of the Navajo Nation Treaty of 1868, but avoided the plain
language of the treaty. Even so, the quotesrelied upon by Chief Justice Yazzie support
the right of exclusion (which continuesas preserved), not the ri ghtto exercise criminal
jurisdiction over nonmembers [C.1.2) [Ex. R. pp. 22-45].

The Navajo Supreme Court expressly avoided issues that must be decided by
this Court,namely the constitutionality of the post-Duro amendments to the Indian Civil
Rights Act. Title 25, U.S.C. §§ 1301(2) and (4) (1990). [Means v. Districr Court, at
n. 3]. The Navajo Supreme Court not only decided that it had inherent authority to
prosecute nonmember Indians, but the same authority to exercise criminal jurisdiction
over non-Indians despite the 1990 amendments to the ICRA as well as the Oliphant
and the Duro decisions by the United States Supreme Court. [7bid.].

Finally. the Navajo Supreme Court dismissed the issue of equal protection
{disparate treatment of nonmember Indians v. nonmember non-Indians)by holdin gthat
any “hadane” or “in-law” becomes a member of or assumes a “clan relation” with the

Navajo Nation and is thereby subject to the jurisdiction of the Navajo Nation.



Althoughthe Means opinionby ChiefJustice Yazzie fails to 1dentify any benefits from
the clan relation, it states that “reciprocal obligations” stem from the “clan relation™,
including the “duty to avoid threatening or assaulting a relative by marriage (or anv
other person).” Yet, the Navajo Tribal Code indicates the opposite:

No Navajo law or custom has ever existed or exists now. by which

anyone can ever become a Navajo, either by adoption. or otherwise.

except by birth.

All those individuals who claim to be a member of the Navajo Nation by

adoptioncan be declared to be in no possible way an adopted or honorary

member of the Navajo People.
Title I N.N.C. § 702. A member of another tribe cannot be a member of the Navajo
Nation. At least one-fourth degree of Navajo blood is required for one to be eli gible
for membership. [Title 1 N.N.C. § 701]. Mr. Means cannot even be an “honorary
member.” [Ex. R. p. 120].

Judge Gilmore found that Mr. Means had implicitly “consented” to the criminal
jurisdiction of the Navajo Nation by his marriage to Gloria Means. a member of the
Navajo Nation. hisresidence on Navajo Nationland. and because he had “constructive
notice that his entry was subject to the criminal jurisdiction of this Court.” As a resuit.
“he was deemed to have consented to the jurisdiction of this Court by virtue of that

entry.” [C.1. 2, Order Denying Motion to Dismiss at p. 7]. The Navajo Supreme court

reached the same conclusion despite the fact that Russell Means no longer resided on



the Navajo reservation when the alleged incidents occurred on December 28, 1999,
Once again, “consent” was predicated upon the status of Means as an “in-law" or
“hadane”.

We previously held, in Navajo Nation v. Hunter. 6 Nav. R, . No.
SC-CR-07-95 (decided March 8, 1996) the Navajo Nation has criminal
jurisdiction over individuals who “assume tribal relations.” How does
that comply with the indications in the Duro decision that i mtermarriage
alone does not constitute sufficient consent for criminal i Jurisdiction?

We find that petitioner, by reason of his marriage to a Navajo, long-time
residence within the Navajo Nation. his activities here. and his status as
a hadane, consented to Navajo Nation crimmal jurisdiction. This is not
done by “adoption” in any formal or customar v sense. but by assuming
tribal relations and establishing familial and community Ieiailonshxps
under Navajo common law,

Means v. District Court of the Chinle Judicial District, slip op.atpp. 16-18 (No. SC-
CV-61-98 dated May 11, 1999} [Ex. R. pp. 38-40]. In other words. nonmembers can
“consent” as a legal fiction to the burdens of tribal membership, but cannot obtain the
benefits. The United States Supreme Court has conciuded otherwise:
Retained criminal jurisdiction over members is accepted by our
precedents and justified by the voluntary character of tribal members} hip
and the noncommitant right of participation in a tribal government, the
authority of which rests on consent.

Durov. Reina. 495 U.S. 676. 694 (1990).

The petitioner [Russell Means] belongs to the classification hadane and



not that of nonmember Indian. One can be of any race or ethnicity to
assume tribal relations with Navajos.

Means atp. 19 [Ex. R. p. 41]. The decision by the Navajo Supreme Court not onlv
clashes with Duro v. Reina, but also with Oliphan and the 1990 amendments 10 the
JICRA.

When Congress attempted to overrule Duro v. Reina. 495 U.S. 676 (1990) by
amending the Indian Civil Rights Act [Title 25 U.S.C. § 1301(2) (1990)]. it did not
modify or abrogate the Navajo Treaty of 1868. Unless Congress stated or disclosed
an express mtentionto abrogate or modify the Navajo Treaty, it must be concluded that
‘Congress did not intend to modify it. Menominee Tribe of Indians v. United Stares.
391 U.5.404.413 (1968). As aresult, the law that expressly controls the outcome of
Mr. Means’ cése 1s indeed the Navajo Treaty of [868. Despite the tortured
interpretation of the Treaty by the Navajo Supreme Court. there is no doubt that the
Navajo Nation does not have criminal jurisdiction over nonmembers by clear and
unambiguous expressions in the Navajo Treaty.

The assumption of intertribal jurisdiction by the United States is

even more explicit in treaties signed between 1825 and the end of the

treaty period in 1871 [which includes the Navajo Treaty of 1868].

Treaty provisions during the same period are quite explicit in
caliing for identical treatmentof non-Indians and nonmember Indians for

crimes by or against tribal members. Thus, the federal gavermnment
assumed jurisdiction over nonmember crimes.



There can be little doubt that these treaties contemplated equal
treatmentof nonmember Indians and non-Indians as regards crimes by or
against tribal members. [foomotes omitted].

K.JI. Ehrhart, Jurisdiction Over Nonmember Indians on Reservarions. 1980 Ariz. State
L.J. 727, 738-40. There is no doubt that the Navajo Treaty of 1868 must be the
centerpiece of this Court’s analysis of jurisdictionin the first instance. Surprisingly.
the Treaty is not even mentioned in the Second Report and Recommendation of
Magistrate Verkamp, which was adopted by Judge Carrol] [C.1. 38, 46].
‘Indian law’ draws principally upon the treaties drawn and executed by
the Executive Branch and legislation passed by Congress. These
instruments, which beyond their actual text, form the backdrop for the
ntricate web of judicially made Indian law, cannot be interpreted in
tsolation but must be read in light of the common notions of the day and
the assumptions of those who drafted them.
Oliphantv. Suguamish Indian Tribe, 435 U.S. 191, 206 (1978). There is no doubt that
the Treaty of 1868 unequivocally and permanently disposes of the issue of Navajo
Nation jurisdiction over nonmember Indians, who are citizens of the Umited States.
The “treaty with the Navaho, 1868", explicitly provides for federal criminal
jurisdiction(not Navajo jurisdiction) involvingany crime by a nonmemberof'the tribe
or by a Navajo member against any nonmember (both non-Indian and nonmeniber

Indian):

If bad men among the whites, or among other people subjectto the
authority of the United States, shall commit any wron g upon the person



or property of the Indians, the United States will. upon proof made to the
agent and forwarded to the Commissioner of Indian A ffairs at W ashington
City, proceed at once to cause the offender to be arrested and punished
according to the laws of the United States, and also to reimburse the
injured persons for the loss sustained [emphasis added]

If the bad men among the Indians shall commit a wrong or
depredation upon the person or property of any one. white. black. or
Indians; subject to the authority of the United States and at peace
therewith, the Navajo tribe agree that they will, on proof made to their
agent, and on notice by him, deliver up the wrongdoer to the United
States, to be tried and punished according to its laws . . . [emphasis

added].
See, Article 1 of the Navajo Treaty of 1868, 15 Stat. 668 [Ex. R. pp. 110-11].
Contrary to the analysisby Chief Justice Yazzie, the Navajo Treaty expressly provides
for federal jurisdiction over alleged crimes by nonmembers. The Treaty provision
alone grants federal jurisdiction over intertribal offenses “without the aid of further
fegisiation” R.N. Clinton, Development of Criminal Jurisdiction Over Indian Lands.
The Historical Perspective, Vo’lr. 17, Ariz. L. R. 951.n. 157 (1975). citing Ex Parte
Crow Dog, 109 U.S. 556 (1883).

More than two decades ago, one objective scholar reviewed Indian treaties to
determine their jurisdictional impact. Mr. Ehrhart expressly concluded that numerous
treaties with provisions similar or exactly the same as the Navajo Treaty of 1868

expressly provided for federal criminal jurisdiction over offenses committed by one

tribal member against a member of another tribe. In other words, the federal



govermmentassumedjurisdictionover intertribal crimes. Ehrhart. supra.atp. 738. Mr,
Erhart’s article has been relied upon by the United States Supreme Court. Duro. 495
U.S. at 690. Russell Means is a member of an Indian mribe subject to the same treary
language.' Congress cannot by implication overrule 2 prior Indian treaty. We submit
thatitisimpossibleto find that the Navajo Nation has criminal Jurisdictionover Russel]
Means, a United States citizen and a member of another Indian mibe who 1s subject to
the control and jurisdiction of the United States. without expressly abrogating the
Navajo Treaty of 1868. It is surprising that the District Court could resolve the issues
in this case without even addressing the Navajo Treaty of 1868, its meaning, and 1ts
obvious conflict with the 1990 amendments to ICRA.

In a recent decision from the Federal Circuit construing the language of the
Navajo Treaty of 1868, Senior Circuit Jud ge Nicholsinterpretedthe Treaty consistently
with Mr. Erhart and Professor Clinton. Tsosie v. United States, 825 F.2d 393 (Fed.
Cir. 1 987).. The Navajo Nation had been at war with the United States from 1 863 untii
the Treaty was negotiated in [868. Although Chief Justice Yazzie believed that the
right of the Navajo Nation to repel attacks by other Indian tribes constituted a grant of

criminal jurisdiction over nonmember Indians. Judge Nichols properly noted that the

‘See. the Treaty with the Sioux, 4/29/1868. 15 Stat. 635. He is “among other people
subject to the authority of the United States.™



Navajo Nation could only repel a war-like attack to the borders of the Navajo Nation.
but pursuit and retaliation was left to the United States Army. Moreover, “[t}he bad
men’ clause dealing with wrongs to the Navajos is not confined to the United States
government empioyees, but extends to ‘people subject to the authority of the United
States’. This vague phrase, to effectuate the purposes of the Treaty, could possibly
include Indians hostile to the Navajos whose wrongs to Navajos the United States will
punish and pay for: thus the need for Indian retaliation would be eliminated.” Tsosic
at p. 395. The Federal Circuit rejected argumems by the government that the “‘bad
men” clauses have become obsolete. Instead, Judge Nichols concluded that the
provisions may not only be énforced, but that an individual Indian may bring a civil
claim to enforce the treaty provisions. J udge Nichols concluded that persons subject
to the authority of the United States most likely included “Indian nonmembers of the
Navajo Tribe, but subject to the United States law.” 7Txosie at p. 400. The Court of
Claims has similarly concluded that the “bad men” language of the Treaty expressly
mcludes other Indians as “other people subject to the authority of the United States.”
Hebah v. United States. 428 F.2d 1334, 1340 (Ct. of Claims 1970) {(including Indian
police officers). Indeed, the language from the nine treaties ratified during 1868 was
eventually included in an act that authorized civil actions before the Court of Claims,

Act of March 3, 1981, ¢. 538, 26 Stat. 831 Marks v. United Stares, 161 U.S. 297



(1896). A valid claim existed ifa depredation was committed by an Indian or Indians
belonging to a tribe at peace with the United States,

Itisimpossibleto avoid the conclusionthat the Navajo Treaty of 1 868. if applied
to the facts of this case, unequivocally vests criminal jurisdiction with the United
Stétes. It 1s equally clear that this issue has never been decided by this Court. We
submitthat “politically correct” decisions favoring “Indian tribes” do not provide sound
legal analysis nor do they properly consider the rights of individual Indians,

Treaties with Indian tribes are accorded the same di gnity as treaties with foreign
nations. Unired Statesv. 43 Gallons of Whisker,93 U.S. 188 (1876). Although Indian
treaties are generally construedin favor of the Indians, both parties to the debate before
this Court are either Indians or an Indian tribe. “Further, the courts will not find that
Indiantreatieshave been abrogated by later treaties or 1egi§}ationunless thereisaclear
and specific showing in the later enactment that abrogation was intended.” Felix .
Cohen, Handbook of Federal Indian Law. Chap. 2, p. 63 (Michie Co. 1982);
Menominee Tribe v. United Siates. 391 U.S. 404 (1968). Washington v. Fishing
Vessell Ass 'n.443 1.5, 658 (1 979): Wilkinson & Volkman, Judicial Review of Indian

Trearv Abrogation, 63 Cal. L.R. 601 (1975),

*Aiso see, e.g., Treaty with the Ute [ndians, Marc. 2. 1868, 15 Stat. 620: Treaty with the
Sioux Indians, Apr. 29, 1868. 15 Stat. 635; Treaty with the Cheyenne Indians, 15 Stat. 649;
Treaty with the Kiowas and Comanches, Oct. 28, 1867, 15 Stat. 581-82.

it



There is no doubt that this Courtmustnow consider the issue not reached by the
en banc Ninth Circuitin Enas (double jeopardy does not apply to federal prosecution
of a nonmemberbecause tribal prosecutionby an Indian tribe established byvexecunve
regulation had inherentauthority). Inthe contextofcivi] Jurisdiction.the United States
noted that general principles of Indian law must bow to specific treary provisions.

Our holding in Worcester[v. Georgia, 6 Peters 515,561 (1832)} must be

considered in light of the fact that “the 1828 Treaty with the Cherokee

Nation . . . guaranteed the Indians their lands would never be subjected

to the jurisdiction of any State or Territory.” Organized Village of Kake

v. Egan, 369 U.S. 60, 71, 7 L.Ed.2d 573, 82 S. Ct. 562 (1962); cf.

Williams v. Lee, 358 U.S. 217,221-22, 3 L.Ed.2d 251. 79 S. Ct. 269

(1959) (comparing Navajo Treaty to the Cherokee Treaty in Worcester).
Nevadav. Hicks, 121 S. Ct. 2304. 1. 4,150 L.Ed.2d 398. n. 4 (2001 ). An Intention to
alter a treaty by legislation must be explicit. Menominee, supra.

Although Indian treaties are to be interpreted. so far as possible, as

Indians understood them, they “cannot be re-written or expanded beyond

their clear terms to remedy a claimed injustice or to achieve the asserted

understanding of the parties.”

United States v. Consolidated Wounded Knee Cases. 389 F.Supp. 235, 240-4] (D.
Neb.andS.D. 1975), citing Choctaw Nation of Indians v, United Siates. 318 U.S. 423,
432 (1943). The Supreme Court has held that an Indian treaty must be honored as a

contract.  7sosic v. United States, 825 F.2d 393, 397 (Fed. Cir. 1987), citing

Washingron v. Washington Siate Commercial Passenger Fishing Vessel Ass . 443
& ] & flsc]



U.S. 658, 675, 690 (1979) (absent explicit statutory language. the Court has been
extremelyreluctant to find Congressional abrogation of treaty rights). An individual
Indian is considered a third-party beneficiary to an Indian reaty.  7sosie at 397,
Congress may abrogate Indian treaty rights only if it has clearly expressed its intent to
do so. United States v. Dion, 476 U.S. 734, 738-40 (1986). “There must be ‘clear
evidence that Congress actually considered the conflict between its intended action on
the one hand and Indian treaty ri ghts on the other. and chose to resolve that conflict by
abrogating the treaty.”™ Minnesota v. Mille Lacs Band of Chippewa Indians. 526 U S.
172, 202-03 (1999). The Federal Circuit ex;ﬁressly concluded that the provision
covering intertribal offenses and “wrongs” to Navajos by nonmembers “is not
preempted and is still in effect.” Tsosie, 825 F.2d 393, 403 (Fed. Cir. 1987). Asa
result, the Navajo Nation does not enjoy criminal jurisdiction over Russel] Means. a
nonmember Indian.

The 1990 amendments to the ICRA do not expressly consider nor express an
imtent to abrogate treaty rights and provisions. While Congress apparent] yintended to
re-write the historical references and guidance provided by the United States supreme
Courtin Durov. Reina, 495 U.S. 676 (1990), Congressexpressedno intent to abrogate
hterally dozens of Indian treaties when it amended the ICRA. It would be an ironic

conclusion indeed if this Court found that Congress silentlyand impliedly abrogated

%



dozens of Indian treaties in its haste to find a “Duro fix” by amending civil rights
legislation originally intended for the b.eneﬁt of individual Indians (rather than Indian
tribes).
B.  TheHistoricalRecord For Indian Nation Criminal Jurisdiction Over
Nonmembers Is Inconsistent With The 1990 Amendments t¢ The

ICRA

1. Durov. ReinaDecided The Issue of Retained Sovereigntv Over
Nonmembers

The United States Supreme Court squarely held that Indian tribal courts do not
possess criminal jurisdiction overnonmember Indiansas a matter of retained. sovereign
power.

The question we must answer is whether the sovereignty retained by the

tribes in their dependentstatus within our scheme of governmentincludes

the power of criminal jurisdiction over nonmembers.

We think the rationale ofour decisions in Oliphant and Wheeler,
as well as our subsequentcases, compels the conclusion that Indian tribes

lack jurisdiction over persons who are not tribe members.

Duro v. Reina, 495 U.S. 676. 684-85 (1990).°

*Tribal authorities generally did not utilize penal sanctions prior o contact witl Anglo-
American laws and culture. The exercise of criminal jurisdiction. inctuding the imposition of fines
and imprisonment, by tribal governments is a contemporary phenomenon. F. Cohen. /andbook
of Federal Indian Law at p. 335 (1982 ed.). Nevertheless. tribal courts exercise criminal
jurisdiction over their own members based upon a concept of personal rather than territorial
savereignty.



2. As Reflected in Dure v. Reina, Indian Nations Did Not
Historically or Legally Possess Criminal Jurisdiction Over
Nonmembers: Indians Are Not All Alike.

The Navajo Nation Supreme Court’s argumentsregarding the inherentpower of
Indian tribal governmentsovernonmemberIndians i1s historically and legallv incorrect.
The majority in Duro noted the same conclusion. “Respondents and amic; [tribes]
argue thatareview of history requires the assertion of jurisdictionhere. We disagree.”
Duro v. Reina, 495 U.S. 676, 688 (1990); Oliphanr at 208. The intrisic limits of
tribal courtjurisdiction summarizedin Oliphantwere recognized by the Eighth Circuit
in Greywater v. Joshua, 846 F.2d 486 (8th Cir. 1988).

The interest of the United States in protecting its own citizens. emphasized in
Oliphant at pp. 204 and 210, applies with equal force to Russell Means as it did 1o the
non-Indian petitioners in Oliphant. As a United States citizen,” he is entitled to the
same constitutional safeguards and protections as non-Indians. See Oliphanr at 211.

Oliphant emphasized the injustice that non-indians would face if they were
subjected to criminal trials not by their peers. not by the customs of their people, but

by a differentrace and culture, according to the law of an alien societal state. Oliphant

at 210-211. Similar racial and cultural differences exist between different Indian

“All indians became citizens of the United States by an act of Congress in 1924, See Tiile
8, U.S.C. 8§ 1401 (b



peoples or tribes as well as between Indians and non-Indians. See Grevwazer at 493,

The cultural and legal diversity among the Indian mibes is in many
Instances as great as that between an Indian tribe and non-Indians.

K.J. Erhart, Jurisdiction Over Nonmember Indians on Reservations, 1980 Ariz. State

L.J. 727 at 755.

Nonmembers, like Russell Means, are not eligible for ribal membership in the
Navajo Nation. They cannot vote in elections held by the Navajo Nation or hold
elected office. The same impediments to a fair. constitutionally sound trial were

significant in Oliphant (at 191, n 4.).

A tribe’sadditional authority comes from the consent of itsmembers, and
so1n the criminal sphere membership marks the bounds of tribal authority.

The special nature of the tribunals at issue makes a focus on
consent and the protections of citizenship most appropriate . . . ltis
significant that the Bill of Rights does not apply to Indian tribal
governments. Talton v. Maves, 163 U.S. 376 (1896). The Indian Civil
Rights Act of 1968 providessome statutory guarantees of fair procedure,
but these guarantees are not equivalentto their constitutional counterparts.

Our cases suggest constitutional limitations even on the ability of
Congress to subject American citizens tocriminal proceedings before a
tribunal that does niot provide constitutional protections as a matter of
right. Cf Reid v. Coverr, 354 US. 1 (1957). .. .

Tribalauthority over members, who are also citizens, is not subject
to these objections. .. This is all the more reason to reject an exiension
of tibal authority over those who have not given the consent of the
governed that provides a fundamental basis for power within our



constitutional system. See Merrion v. Jicarilla Apache Tribe. 455U 8.
130, 172-173 (1982). (STEVENS, J.. dissenting)

Duro v. Reina, 495 U S. 676, 693-94 (1990).°

C.  Criminal Jurisdiction from 2 Historical Perspective: indian Treaties,

Early Statutes, and Administrative Law Compel The (fu_nciusion
Reached In Duro

Contemporary case law establishes that the extent of criminal jurisdiction held
by Indian tribes ends where the reach of state governments begins, specifically with
nonmembers. A historical review of the relationship between federal, state. and tribal
governments also reveals that non-Indians and nonmember Indians were treated.
similarly for purposes of criminal jurisdiction.

“Indian law” draws principally upon the treaties drawn and executed by

the Executive Branch and legislation passed by Congress. These

instruments, which beyond their actual text form the backdrop for the

intricate web of judicially made Indian law, cannot be interpreted in

1solation but must be read in light of the common notions of the day and
the assumptions of those who drafted them.

*The same points were highlighted by the Supreme Court in Moniana v. United Siates.
450 U.5. 544 (1980). 1t held that the Crow Tribe could properly reguiate hunting and fishing by
nonmembers on land belonging to the tribe or held by the United States in trust, but that it had no
power to do so on lands that had passed from the tribe and were now held in fee by nonmembers
(through allotment). See Moniana at p. 564-05, and n. 8 & 9.

The sovereignty of Indian tribes encompasses limited criminal Jurisdiction over its own members
and civil jurisdiction over its own territory. See Strare 1. A- Contractors, 520 U.S. 438,117 §.
Ct. 1404 (1997). Afso see. MacKay, Jndian Self-Determination, Tribal Sovereignty, and
Criminal Jurisdiction: What About the Nonmember [ndian?, 1988 Utah L.R. 379, 39] {1988);

Nevada v. Hicks. 150 L.Ed.2d 398 (2001); 4tkinson Trading Co. v, Shirlev, 149 LL.Ed.2d 889
(2001).



Oliphantv. Suguamish Indian Tribe,435U.5.191.206 (] 978). Althoughthe federal

government was most concerned with controlling violence between Indians and white
frontier persons, treaties graduallytendedto treat non-Indiansand nonmemberindians
similarty. The concern of the United States with intra-Indian offenses increased with
the Western movement and the closing of open space between the two cultures.
Although provisions of treaties varied, the federa) government generally exercised
jurisdiction over offenses mvolving any of its own citizens.
1. Indian Treaties

The first treaty negotiated by the United States was with the Delaware Nation
on September 17, 1778.7 Stat. 13. The treaty with the Delaware is unique in its use
of language ofinternational diplomacy. It provided that “neither party shall proceed
to the infliction of punishments on the citizens of the other... untila fair and impartial
trial can be had by judges or juries of both parties. . .. See Article [V, Subsequent

treaties provide for federal jurisdiction over offenses commirtted between Indians and

“Although many commentators have reviewed Indian treaties over the vears, our research
reveals that only one has reviewed them with the express purpose of discovering the treatment of
nonmember Indians in comparison to treatment accorded to non-Indians. See K.J. Erhart,
Jurisdicrion Over Nonmember Indians on Reservations. Ariz. State L.j.. 727754 {1980). Mr.
Erhant concludes that “[tjreaty provisions during this same period are quite explicit in cating for
identical treatment of non-Indians and nonmember Indians for crimes by or against tribal
members.” At 739-40.



citizens of the United States.”

The exercise of federal jurisdictionover offensesby or agains: any United States
citizen is significant. If the provisions of the early treaties were applied. an alleged
offense by Russell Means on the land of another tribe would fal] directlv under federal
Jurisdiction,

However, treaty provisions soon began 1o provide for federal criminal
Jurisdiction over offenses commitied by or against tribal members, as oppose ! 1o
Indians generally, whichinvolved United States citizens. “Consideration of subsec: it
treaty provisions makes clear the intent of Congress to assume jurisdiction

intertribal crimes.” Erhart, supra. atp. 7388

'See, e.g., Treaty with the Shawnees, Jan. 31, 1786, art. 3.7 Stat. 26 (Any Indians of tf-
Shawnee Nation or other Indians residing in their towns who commit murder or robberv “or do
any imjury” to United States citizens shall be delivered 1o the United States. In turn. any citizen 57
the United States who injures any Indian of the Shawnee Nation or other Indians residing in thei
towns and under their protection shall be punished according to the Jaws of the United States):
Treaty with the Creeks. Aug. 7, 1790, art. 8 & 9. 7 Stat. 37 (similar language); Treaty with the
Cherokees. July 2, 1791, art. 10 & 11,7 Stat, 40-41 (same as above). See K.J. Erhart, supra., at
no. 70,

“See, e.g., Treaty with the Wyandots. Jan. 9, 1789, an. 5,7 Stat. 29 (The treaty provided
for federal jurisdiction over offenses by tribal members against any citizen of the United States or
by any United States citizens agamst tribal members.); Treaty with the Six Nations, Jan, 9, 1789,
“Separate Article”, 7 Stat. 34-35 (same as above): Treatv with the Choctaw, Sept. 27, 1830, art,
0-8, 7 Stat. 334 (Any party of the Choctaws who commits acts of violence Upen a United Siates
citizen shall be punished by the laws of the United Stares. “All acts of violence™ commitied
agamst “people of the Choctaw Nation either by citizens of the United States or neighboring
tribes of red people” shall be referred to the President of the United States for punishment. .



[

Ceongressional Treatment of Jurisdiction Prior to 1990
Early trade and intercourse acts were generally understood to follow the
jurisdictional schemes of treaties. Intertribal jurisdiction rested with the federal

governmernt.

First, in accordance with the prevailing policy of permitting the tribe 1o
resolve intratribal matters, the Act provided that federal Jurnisdiction
would not “extend to any offense committed bv one Indian against
another, within any Indian boundary.” . . . Additionally, the 1817 Act
stated that it should not be construed to negate any contrary
jurisdictional arrangements containedin priortreaties. The substance of
the 1817 Act was incorporated into Section 25 of the first permanent
Indian Trade and Intercourse Act of 1834, [emphasis added]

R.N. Clinton, Development of Criminal Jurisdiction Over Indian Lands: The
Historical Perspective, supra., at pp. 959-60. Also see, F. P. Prucha, American Indian
Policy in the Formative Years — The Indian Trade and intercourse Acts (1790-1834)
at pp. 188-194 (Univ. Of Neb. Press. 1962).

Professor Clintonpoints out that several treaties during the middle 1800°s grant
Jurisdictionto the federal courts over crimes between Indians. “Such provisions failed
to indicate whether coverage was limited to intertribal crimes or also included crimes

occurring within a single tribe.” However. Clinton cites the case of £x parie Crow

Dog, 109 U.S. 556, 566-67 (1883), for the proposition that the treaties did not grant




federal jurisdiction over intrarribal crime.”

Asthe century progressed, tribal soverei gnty continued to diminish, while federal
jurisdictioninto Indian country expanded. In 1871, Congress ended the treaty period
by declaring that “no Indian nation or tribe . . . shall be acknowledged . . . as an
independent. . . tribe or power with whom the United States may contract by treaty.”"”
Congresspassed the Major Crimes Actin 1885.!! It granted jurisdictionto the federal
and territorial courts to try crimes by and against Indians on reservations. It has been

expanded several times and is now embodied within Title 18 U.S.C. Sec. 115312

’R.N. Clinton, supra, at n. 29 and p. 956.
“Act of March 3. 1871, Ch. CXX. 16 Stat. 566 (now 25 U.S.C. Sec. 71).

"'Act of March 3. 1885, Ch. 341. Sec. 9, 23 Stat. 385. Professor Clinton notes that
passage of “[t}he Federal Crimes Act thus apparently reversed the long standing federal policy of
permitting tribal self-government and punishment of intratribal affenses ™ See R.N. Clinton.
supra, at p. 964,

PAlso ses, e.g., Report from the Office of Indian Affairs, S.D. No. 1. 24th Cong.. 2d
Sess., at pp. 380-407 (1936) (A key role of the federal government was to preserve peace on the
frontier between the several tribes and to establish an amiable refationship between them. );
Protection of Western Frontier, H.D. No. 59. 25th Cong., 2d Sess. (1838) (Military posts are
necessary in Indian territory to maintain peace among the Indians and to protect “feebier tribes
against the stronger and more warlike nations that surround them which the United States are
bound to do by treaty stipulations.”); Debates of Congress, Gale and Seatons Register, at ppR.
4763-4779 (June 25, 1834). Corgress understood the “customs of the tribe” relating to criminal
jurisdiction to be that of a blood-avenger that utilized crude revenge to settle disputes. Cong,
Record-House, January 9, 1885, 1t p. 934.

The Trade and Intercourse Acts were designed to deter violent clashes between white
frontierpersons and groups of Indians. But. the provisions of the Trade and Intercourse Acts
were never effectively enforced. See F.P. Prucha. American indian Policyv in the Formative
Years -~ The Indian Trade and Intercourse Acts (1790-1 834) at pp. 193-203 (Univ. Of Neb,
Press 1962). The exception to faderal jurisdiction for offenses by “one Indian aganst another™
was understood 1o preserve tribal sovereignty allowng tribes to punish their own members., F.P

3



Congress then moved toward termination and allotment of Indian lands: and
assimilation of Indian people into the economic, social, and judicial system of white
society. The General Allotment Actof 188713 (or Dawes Act) provided for the division
of tribal land into individual parcels and declared that allottees would then become
United States citizens subject to the jurisdiction of state courts. See. generally, Otis,
The Dawes Act and the Allotment of Indian Lands (U. of Okla. 1973 ); H. R. Rep. No.
1576 (Lands in Severalty to Indians), 46th Cong., 2d Sess. (1880); S. Doc. No. 12

(Reportof the Dawes Commission), 34th Cong., Ist Sess. (1893). Subsequentacts by

Prucha at p. 211. Of course, the Trade and Intercourse Acts not only preserved. but could not
and did not negate, contrary jurisdictional arrangements contained in Indian treaties, R.N.
Clinton, supra,

The majority of persons living on Indian reservations in this country are non-Indians. Census data
reveals that only 49.2 percent of the population living on reservations are Anmierican Indians. Only
8 percent are nonmember Indians, while over 35 percent are non-Indians. Sce, American ndian
Areas and Alaska Navive Villages: 1980, Census Population, Supplementary Report, U.S. Dept.
of Commerce, Bureau of Census. Cross deputization of officers has occurred between tribes,
county and state law enforcement agencies in Arizona. Ariz, Office of Econ. Planning and
Develop.. Crirical Issues in Indian-State Relutions at p. 37 (1981). Mutual aid provisions have
also been enacted. See A.R.S. §8 11-952. 13-3872 through 3874, The vast majority of crimes
committed against Indians are by non-Indians. not nonmember Indians. U.S. Bur. of J. Stat., Am.
Ind. & Crime 7-9 (2/99).

“Act of Feb. 8, 1887, Ch. 119, 24 Stat. 388 (now 25 U.S.C. Secs. 331-358).

R,



not  possess  criminal  jurisdiction bevond i1s own members. '® Early

(1) The Senate Committee on the Judiciary (1870) was mstructed 1o examine the effect
of the Fourteenth Amendment on Indian Tribes. The Commiitee reviewed federal legislation
affecting Indians and the status of Indian tribes. Excerpts from the C ommitiee’s report show that

Indian tribes, in the view of Congress, heid wide jurisdiction over their own members, but not
beyond that:

<. - and although the Indians were thus overshadowed by the assumed sovereigniy
of the whites, it was never claimed or pretended that they had los: their respective
nationalities, their right to govern themselves | .

L

On the contrary, they have uniformly been treated as nations, and in that character
held responsible for the crimes and outrages committed by their members.
even outside of their territorial limits. . .. Their right of self-government. and to
administer justice among themselves, after their rude fashion. even to the extent of
inflicting the death penalty, has never been questioned . . .

S. Rep. No. 268, 41st Cong., 3d Sess.. at pp. 2, 9 and 10 (1870).

(2) Extensive hearings were conducted prior to the passage of the Indian Civil Rights Act of 1968
by the Subcommittee on Constitutional rights of the Senate Committee on the Judiciary. The
purpose of the Subcommittee’s Investigation was to determine the reatment accorded to
individual Indians in light of their constitutional rights as American citizens.

-+ . It appears that a tribe may deprive its members of property and liberty without
due process of law . . . [emphasis added].

Summary Report of Hearings and Investigations, Committee Print, 88th Cong.. 2d Sess. at p. 4
(1964). Reference was continually made to the members of the tribe, rather than Indians
generally. For example:

Nevertheless, the Indian as a citizen has not been deemed to possess, in his
relationship to his tribal gevernment, the protections availabie to other
American citizens in their relations with the State and Federal Government
[emphasis added].

The Subcommittee discussed the testimony of Judge Shirley Nelson of the Hualapai Tribe

(Arizona) to point out the potential problem faced by tribes that do not have jurisdiction over
nonmember Indians:



cases display a similar understanding on the part of the judiciary. See.e.g.. Fleicher
v. Peck, 6 Cranch 87, 147 (1810); Cherokee Narion v Georgia. 30 U.S. (5 Per) |
(1831): Worcesterv. Georgia,31 U.S. (6 Pet.} 515 (1832 Ex Parte Crow Dog. 109
U.5. 556 (1883); Um’z‘e?fStazw v. Kagama, 118 U.S. 375 (1886); In re Mavfield, 141
U.S. 107 (1891); Talton v. Mayes, 163 U.S. 376 (1896); £x Parte Kenvon, 14 F. Cas.
353 (W.D. Ark. 1878).

Shocking abuses onthe part of tribal courts that do impose criminal sanctions
has been noted by congressional mvestigations relating to the enforcement of the
Indian Civil Rights Act of 1968. Title 25 US.C. §§ 1301, er seq. See the
CongressionalRecord-Senate.August '1,1988, atpp. S11652-36 and March 5, 1989,

at pp. S2186-92. Administrative decisions also reveal the understanding that Indian

tudge Nelson also referred to the limited power of tribal courts to try offenses
committed by Indians who are not members of the tribe . .. The Federal
authorities reasoned that . . . no crime had been comimutied which was subject 1o
Federal prosecution. Therefore. the offender was aliowed 10 go free; he could not
be tried in the tribal court. which had ne power to try a nonmember [emphasis
added].

Ibid. at p. 8.



Tribes did not possess jurisdiction over nonmember Indians. '

Evidence on criminaljurisdiction over nonmembers is iess clear.
but on balance supports the view that inherent triba! jurisdiction extends
to tribe members only . . . Taken together with the general history
preceding the creation of modemn tribal courts. they indicate that the tribal
courts embody only the powers of internal self-governance we have
described. We are not persuaded that external criminal jurisdictionis an
accepted part of the Court’s function

Duro v. Reina, 495 U.S. 676, 691-92 (1990).

Commissioner Price first originated the Court of Indian A ffairs in order to combat
“heathenish” customs during 1883. The Deparument of Interior specifically recognized that
Courts of Indian Offenses do not rely solely upon the authority of the Secretary of Interior to
establish legal validity. Indian tribes have the inherent power to govern their own members. |
Op. Sol. 531, 536 (1935).

It was understood that Indian tribes maintain the power 1o regulate domestic relations of its
members and to “administer justice with respect to all disputes and offenses of or among the
members of the tribe. other than the ten major crimes reserved (o the federal courts” [emphasis
added]. In addition. Indian tribes could “exclude from the limits of the reservation nenmembers
of the tribe. excepting authorized Government officiais .. ™. 55 1.D. 14. ] Op. Sol. 445 (1934)
(“Powers of Indian Tribes™); 1 Op. Sol. 736 (1937). The same problem was subsequently
revisited by the Department of the Interior. Acting Solicitor, Frederick L. Kirgis, that the Rocky
Boy’s Tribe could exclude nonmember Indians from the reservation. bui could not prosecute them
for criminal offenses. Again, he suggested that the Department of Interior, which “*has broad
jurisdiction over recognized Indians on Indian reservations”. could delegate criminal jurisdiction
to the Rocky Boy's Tribe. 1 Op. Sol. 872. 873 (1939): | Op. Sol. 891. 894-96 (1939). Asa
result. tribal governments exercise jurisdiction over their own “members except as may be limited
by Federal statutes.” 1 Op. Sol. 891. 897 (1939). In turn. federal courts, established under
Articie I of the United States Constitution. exercise “an absoiute and exclusive junsdiction over
any recognized Indian anywhere within Indian country.” Jhid. At the same time. Indian tribes are
allowed 10 remove or exclude nonmembers of the tribe from the limits of the reservation. | Op.
Sol. 913,916 and 928 (1930) (Solic. Margolid); Also see. | Op. Sol. 985 (1940,

Felix Cohen quotes extensively and approvingly from the decision of Frederick L. Kirgis, Acting
Solicitor, dated April 27, 1939, 1 Op. Sol. 891 (1939). See F. Cohen. Federal Indian Law. at
pp. 359-362 (1942 ed.) Mr. Cohen reiterates the position of the Department of the Interior that
indian ribes do not possess “a strictly territorial sovereignty, but primarily a personal
sovereignty.” /hid. atp. 361,



D.  Congress Cannot Delegate Criminal Jurisdiction Over LS. Citizens
of the Navajo Nation Without the Full Paneply of the U.S.
Constitution

Congress cannot delegate criminal jurisdictionover U.S. citizens to the Navajo
Nation without the full panoply of the U.S. Constitution. Reid v. Covert. 354 U.S. |
(1957).% Even if it could, the 1990 amendments to the Indian Civil Rights Act

constitute an unlawful delegation.? Congress does not have the authori ty to legislate

*Important constitutional issues arise from criminal prosecutions in the context defined by
Navajo law, including the Sixth Amendment right to be tried by an impartial jury of one’s peers
from a fair cross-section of the community. Duren v. Missouri, 439 U.S. 357 {1979: Unired
States v. Herbert, 698 F.2d 98] {9th Cir. 1983). “[Plolitical subdivisions mav not exciude
persons from voting unless the exclusion is strictly necessary to serve a compelling
[governmental] interest.” Reporr of Federal, Stare, and Tribul Jurisdiction. Final Report,
American Indian Policy Review Commission. at pp. 585-86 (1977} (separate view of Vice-
Chairperson), citing Averv v. Midland County, 396 U.S. 374 (1968); Ciny of Phoenix v.
Koladziajski, 399 U.S. 204 (1970).

*!Judicial review is one type of check used to keep the powers of the branches balanced
and within their constitutional limits.”” K. Whitney Rogers, “Sublegislative Delegation:
Examining Its Constitutionaliny in Pennsyvlvania and the Unired States, Vol. 1. No. 1. Widener
Journal of Public Law, at p. 210 (1992).

With all the obvious flaws of delay, untidiness. and potential for abuse. we have
not yet found a better way 1o preserve freedom than by making the exercise of
power subject to carefully crafted restraints spelled out in the Constitution,

oW koA

There is unmistakably expression of a determination that legislation by the national
congress be a step-by-step. deliberate and deliberative process.

IN.S v, Chadha, 462 U.S. 919,959,103 S. Ct. 2764, 77 L.Ed.2d 317. 349 (1983). Although the
Supreme Court has backed away from the “nondelegation docirine™ of earlier times.
contemporary cases provide that when Conuress is unclear or ambrguous i delegating power. the
delegation is unconstitutional. {/nion Depariment, AFL-CIO v. American Petroleun Instituie,
448 U.S. 607,072, 100 S. Ct. 2844. 65 L.Ed.2d P10, 1033 (1980 (Rehnquist, C.J., concwiTing).
Also see, e.g., Metropoliian Washington Airports Authorin v, C itizens for the Abutement of

14
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Congress continued to grant criminal jurisdiction to territorial courts.

Although the Indian Reorganization Act of 1934 formally haited the alienation
of Indian lands by allotment. the Act did not alter the historicaldistributionof criminal
Jurisdiction."” The trend against tribal jurisdiction continued with a flood of termination
statutes during the 1940’s and 1950°s.'° The Select Committee of the Indian Affairs
Committeeof the House expressly continued the goalofenabling Indian people to take
their place “in the white man’s community on the white man’s level.™’ Both houses
of Congress and the Department of Interior shared the same views,

Indian tribes have never been understood to poséess criminal jurisdiction over
nonmembers. The federal government policed disturbances between Indian tribes
throughout the treaty period. Intertribal offenses were treated similarly with offenses
by or against non-Indian citizens. In sum. nonmembers and their sub-class. non-

Indians, have always been treated alike with respect to tribal criminal jurisdiction.

Congressionalthistory demonstrates its understanding that tribal governments did

“Act of May 2. 1890 (Organic Act for the Territory of Oklahoma). Ch. 182, Sec. 12. 30-
31,26 Stat. 81, 88, 94-96: Azt of June 10, 1896 {(United States accepts jurisdiction over Sac and
Fox Reservations from Iowa), Ch. 398. 29 Stat. 324, 331 Actof Feb. 2, 1803 (Act conferring
Jurisdiction upon circuit and district courts from South Dakowa). Ch. 351,32 Stat. 793,

“Act of June 18, 1934, Ch. 576, 48 Stat. Y84 (now codified in scattered sections of Title
25 U.8.C).

"“The Termination Acts are listed by R.N. Clinton. supra., at notes 91-95: T.W. Taylor,
The Swates and Their Indian Citizens at Appendix B., Table III. and pp. 48-62 (1972).

“H.R. Rep. No. 2091, 78t} Cong.. 2d Sess at p. 2 (1944).

W



the “inherent” powers of Indian tribes overnonmember, U.S. citizensunder the “Indian
Commerce Clause.” See art. I, § 8. ¢l 3; art. I, § 2. ¢l. 2 of the U.S. Constitution.
Congresshas authority to regulate “commerce ™ with Indian tribes. while the Executive
Department has the authority to negotiate treaties. The 1990 amendments to the ICRA
do not regulate commerce and are not an a.ppropriaté exercise of power by Congress.
This Court has issued splintered decisions on whether the 1990 amendments to the
ICRA constituted delegated authority to Indian Tribes.

... Congress does not have the authority to negate a Supreme Court

decision. [Duro v. Reina] ... The 1990 amendments must be treated as

an affirmative delegation of power, and must consequently be examined

to determineif thataffirmative delegationshould be appliedretroactively

or not. ‘

Means v. Northern Cheyenne Tribal Court, 154 F.3d 941,946 (9" Cir. 1998). Bu see.

United States v. Enas, 255 F.3d 662 (9" Cir. 2001); United States v. Archamblault,

Aircraft Noise, Inc., 501 U.S. 252, 111 S. Ct. 2298, 115 L.Ed.2d 236 (1991) (the statutorily
created Board of Review was unconstitutional because it violated “basic separation of powers
principles.”); Western Metal Supplv Co. v. Pillshuwry. 172 Cal. 407, 156 Pac. 491 (1916) (the
power to grant compensation to defendants because of death by industrial accident could not be
vested in an administrative tribunal unless anthorized by the Constitution).

Besides clear and explicit statutory authority to support delegation at each step. delegation must
be supported by guidelines and, more recently, safeguards. "The existence of standards is
relevant in assessing the validity of delegation, but the existence of sufegrards for those whose
mterest may be affected is determinative.” Mever v, Lord, 37 Or. App. 59, 586 P.2d 367, 371
(1978). "A delegation may and should be held unconstitutional when neither the statute nor the
agency provides guides for the exercise of discretionary power affecting vital private interests.”
K. C. Davis, Administrarive Law Treatise (2nd Ed.), Vol. 1, Section 3:15 (K. C. Davis Pub. Co.
1978 and 1982 Supp.).



174 F.Supp.2d 1009 (D.S.D. 2001).
In Reid v. Covert, 354 U.S. 1 (1957), the Supreme Court questioned the

constitutionality of agreements with foreign governments requiring civilian dependents

of military personnel to be tried by court martial. As one commentor recently noted:

The Supreme Court conciuded that the Constitution entitled its citizens.
even when abroad, to full constitutional protection. The Court, rejecting
the proposition that constitutional rights of citizens could be bargained
away when dealing with another sovereign, stated:

Article VI, the Supremacy Clause of the Constitution declares: “This
Constitution, and the Laws of the United States which shall be made in
Pursuance thereof; and all Treaties made, or which shall be made. under
the Authority of the United States, shall be the supreme Law of the Land:
..." [quoting from Reid v. Covert].

Reid, therefore, stands for the proposition that if the United States
has the power to provide constitutional protections to its citizens, it must
do so.

Itshould be noted thatalthough Reid was a plurality opinion, it was
followed and broadened by Kinsella v.U.S. ex. rel. Singleton, 361 U.S.
234 (1960). The decisionin Kinsella was written by Justice Clark, who
wrote the dissenting opinionin Reid. See. Kinsella,361U.S. at 241 n. 6.
Reid was also followed in Duro v. Reina, 495 U.S. 676, 693 (1990).

James A. Poore, Ill, The Constitution of the United States Applies 10 Indian Tribes:

A Reply to Professor Jensen, Vol. 60, Montana Law Review, pp. 17-34, at 25-26

(1999).

The *general object’ of the congressional statutes to allow Indian nations
criminal ‘jurisdiction of all controversies between Indians, or where a



member of the nation is the only party to the proceeding. and o reserve
to the courts of the United States jurisdiction of all actions to which irs
own citizens are parties on either side.’ . . .

Oliphant v. Suquamish Indian Tribes, 435 U.S. 191 at 204 (1978) (emphasis added).

The rights of citizenship were emphasized, once again, in Duro v. Reina. 495 U.S. 676

(1990).

We hold that the retained sovereignly of a tribe as a political social
organization to govern its own affairs does not include the authority to
impose criminal sanctions against a citizen outside its own membership.

L o

We hesitate to adopt a view of tribal sovereignly that would single out
another group of citizens, nonmemberIndians, for trial by politicaibodies
that do not include them. As full citizens, Indians share in the territorial
and political sovereignty of the United States.

Our cases suggest constitutional limitations even on the ability of
Congress 10 subject American citizens to criminal proceedings betore a
tribunal that does not provide constitutional protections as a matter of
right. Cf. Reid v. Covert, {495 U.S. 6941354 U.S. 1,77 S. Ct. 1222, 1
L.Ed.2d 1148 (1957).
Durov. Reina, 495 U.S. 676, 679, 692, 693-94 (1990). Russell Meansis a citizen of
the United States. He should e treated no different than Mr. Oliphant.

There 1s no doubt that the 1990 amendmentsto the Indian Civil Rights Act do

notregulate “commerce” with Indian tribes. Afterignoringthe expressianguageof'the



Navajo Treaty of 1868, the Report and Recommendation provides an expansive view
of the Indian Commerce Clause that is untenable based upon the piain language of the
Constitution. Second, we suggestthat the indefensible, expansive mterpretationof the
Indian Commerce Clause beyond its true meaning is belied by the fact that the United
States Supreme Court has repeatedly pulled in the reins on such expansive
interpretationof the same clause referring to “commerce. . . among the several states,”

See, e.g.. United States v. Lopez, 115 S. Ct. 1624, 131 L.Ed.2d 626 (1995)
(possession of gun in local school zone was not economic activity that substantially
affected interstate commerce; “commerce” is commercial intercourse). Also see.
Spokane Tribe of Indians v. Washingron, 28 F.3d 991, 997 (9" Cir. 1994) (roughly
equating interstate commerce and Indian commerce powers).

Nevertheless, even if this Court buys an expansive reading of the Indian
Commerce Clause beyondaffairsaffectingtrue “commerce”,itis important to note that
even ardent supportersof Indian tribal jurisdictionhave conceded that the Oliphanrand
Duro decisions rest on constitutional principles,

Even if based on federal common law. it is stil] very possible that the

Courtmay view its decisions as being ‘hnked’ to the constitution.. .. The

decision may, nevertheless, be constitutionally based, at least in an

organic or structural sense. That is because it may be based on the

Court’s interpretation of the Tribe's status and powers within the

constitutional framework. Congress cannotoverturn Duro’sholdin gthat
the tribes cannot assume criminal jurisdiction without Congressional



authorization because that holding is based on the court sinterpretation
of the constitutional starus and powers of the Indian tribes.

Skibine, Duro v. Reina and the Legislation Thar Overturned It 4 Power Play of
Constitutional Dimensions, Vol. 66, So. Cal. Rev. 767, 782-83 (1993),

The Second Reportand Recommendationrefersto Unires Stares v. Weaslehead.
156 F.3d 818, 825 (8" Cir. 1998), on rehr'g, 165 F.3d 1209 (en banc). cert denied,
528 U.S. 829 (1999), but only to the dissenting opinion. The majority concluded that
Congress could only “delegate” criminal jurisdiction over nonmembers. Congress
could not declare sovereignly-based jurisdiction contrary to Duro v. Reina. supra.
The opinion of the District Court was “affirmed” on an equally divided vote of the en
banc Court (but the Reportand Recommendationdidnoteven cite the majority District
Court opinion); Mowusseaux v. United States. 806 F.Supp. 1433, [441-43 (D.S.D.
1992). aff"d and renianded inpart, 28 F.2d 786 (8" Cir. | 994) (Congress cannot deny
Duro as a “legal fiction™): Montanag v. Horseman, 866 P.2d 1110,1115 (1993) (Duro
still defines limits of tribal sovere; anty).

Congressmay have the powerto limittribal sovereigntyifit expressly abrogates
treaty rights (although we do not concede the point), bit it may nor grant POWETS to
tribes that they do not otherwise possess without federal “delegation”. which is then

subject to constitutional scrutiny. Indeed, the supposed grant of authority in the 1990



amendmentsto ICRA is unconstitutional(Reid, Kinsella, supra.). Durois a structural.
constitutional case.

It is impossible for Congress in 1990 to simply reverse the trend of several
decades. If Congress boldly passed legislation violating dozens of negotiatedreaties.
itis hard to imagine that this or any other court would approve such legislation without
findingan expressedintentto abrogate or modify Indian treaties. Indian treaties cannot
be overruledimplicitlyas purportedlydone by the 1990 amendments to the IndianCivi]
Rights Act. Menominee Tribe of Indians v. United States. 391 U.S. 4{)4, 413 (1968).
The supposed “recognition”in 1990 of Indian nation inherent sovere; gnty contlicts with
decades of contrary legislative intent and action from the “treaty period” through the
“termination era” (1778-1968). [See, supra., Section VI(C)(3-4)]. Congress cannot
legitimatel v recognize” something in 1990 when stron g. historical references reveal
the opposite recognition over many decades. The “grant” of authority is tlegal and
disingenuous.

As recognized in Duro v. Reina, tribal jurisdiction over nonmembers raises
numerous other constitutional issues because citizens of the United States would be
subjected to criminal trials by a foreign power which isnot su bjectto the United States
Constitution.

Our cases suggest constitutional limitations even on the ability of



Congress to subject American citizens to criminal proceedings beforea
tribunal that does not provide consritutional protections as a matter of
right. Cf. Reid v Coverr, 354 US. | (1957). We have approved
delegationto an Indian tribe of the authority to promulgate rules that may
be enforced by criminal sanction in federal court, United Siares 1.
Mazurie, 419 U S. 544 (1975), but no delegation of authority 1o a tribe
has to date included the power to punishnonmembersin tribal court, We
decline to produce such a result through recognition of inherent tribal
sovereignty.

Tribal authorityover members, who are also citizens, is not subject

to these objections. Retained crimmnal jurisdiction over members is

accepted by our precedents and justified by the voluntary character of

tribal membership and the concomitant right of participation in a tribal
government, the authority of which rests on consent. This principle finds
supportin our cases as decided under provisions that pre-date the present
federal jurisdictional statutes.

Duro v. Reina, 495 U.S. 676. 693-94 (1990).%

Only “Indians”, the ultimate minority in this Country, could be subject to
criminal jurisdiction by a forei gn power within the geographical boundaries of the
United States and yet not be protected by the United States Constituti on! The Second
Report and Recommendation has engaged in the age-old stereotype that “Indians”

receive federal benefits not available to other United States citizens. [See. the Report

and Recommendationat fn. 5 (“Means should not be able to exercise the rights and

“*Contrast the language of Justice Kennedy against the language of Magistrate Verkamp.
at fin. 5 of the Second Report and Recommendation. The key fact is not that Mr. Means is an
“Indian”, but a tribal “member” entitled lo participate in the democratic processes of his tribal
government,



privilegesof being ‘Indian’ at some times and then argue that he is entitled to be treated
as a non-Indian United States _citizen when that suits him.”)]. To be sure. Mr. Means
enjoys privilegesas a “member” of the Oglala Sioux Nation: he does not enjoy special
privileges as a nonmember “Indian”. The old stereotype that individual Indians enjoy
special privileges is simply false. Mr. Means should not be forced to give up his
constitutional rights as a citizen of the United States in order to enjoy the privileges
(and burdens) of tribal membership.

The recent £nas decision from this Court is not only inconsistent with this
Court’s prior decision in the [David] Means case, but it has been convincingly limited
and implicitly criticized by Judge Adelman, District of Wisconsin. United States v.
Long, No. 01-CR-102 (E.D. Wis. 1/23/02) (when Congress reinstates power that has
previously been extinguished, such poweris “delegated” notinherent. [See, n. 5 of the
decision referencing George Orwell, /984, ISE-SE {1949), “we do not accept the
notion that something has always been so when we know it has not.””]. The Navajo
Treaty of 1868 was not applicable to Enas, but it applies here. We know that the
Navajo Tribe had no power to prosecute Mr. Means until Congress bestowed such
poweruponitin 1990. Atthe least, the Navajo Tribe lost such power when the Navajo
Treaty was enacted into law in 1868. As in Long, only delegated authority results.

Even Congress can only pass laws, not perform magic.



E. Even “Indians”, Singled Out For Detrimental Treatment, Should Be
Protected By “Equal Protection”

Nonmember Indians face unlawful discrimination based upon race or ethnicity
when they are subjected to the criminal jurisdiction of a foreign Indian tribe. while all
other nonmemberpersons are excluded from tribal jurisdiction, solely because of their
status as non-indians. In other words, the “equal protection” provisions of the I[CRA
are violated when criminal jurisdiction is imposed against a person solely because he
or she is an “Indian”. See, Title 25 U.S.C. § 1302(8). Congress violates the Fifth
Amendment by creating such a distinction by legislation. [Also see. Title 25 U.S.C. N
640 (1982)].

In suggesting that governmententities may avoid the strict scrutiny of the

courts by amalgamating racial classifications with other factors, the

opinion takes a giant step backward in equal protection analysis. It is an

unwise step. one long foreclosed by the Supreme Court. See id. (racially
discriminatoryfactorneednotbe sole or even dominant comncerntommvoke

strict scrutiny . ..”"). Under strict scrutiny, it is difficultto perceive a state

interest so compellingas to force Indians (but not non-Indians) to submit

to the criminal jurisdictionof tribes to which they do not belong. (footnote

omitted).

Duro v. Reina, 860 F.2d 1463, 1468(9th Cir. 1988} (J. Kozinski dissenting from the
denialofrehearingen banc). The assertion of criminal jurisdictionagainst nonmember

Indians, but not against any other nonmembers, cannot avoid a racial distinction or

impact.



It is plain that Congress, on numerous occasions. has deemed it
expedient, and within its powers, to classify Indians according to their
percentagesof Indian blood. Indeed, if legislationis to deal with Indians
at all, the very reference to them implies the use of “a criterion of race™.
Indians can only be defined by their race. (footmote omitted).
Simmons v. Eagle Seelatsee, 244 F Supp. 808, 814 (D. Oregon 1965), affirmed. 384
U.S. 209 (1966). Contra, United States v. Kevs, 103 F.3d 758 (9" Cir. 1996).
Similarly, a non-Indian cannot become an “Indian” by formal affiliation with or
adoptionby an Indian tribe. See United Statesv. Rogers,45U.S. (4 How) 567,572-73
(1846).”

Traditional equal protection analysis has not generally applied to federal
legislation favorable to Indian tribes.”® In Morton v. Mancari, 417 U.S. 535 (1974),

the Supreme Court upheld a federal statute granting an employment preference to

Indians in the BIA. The Court noted that “an entire title of the United States Code (25

“Jurisdictional statutes which infringe upon fundamental rights or adversely affect
“suspect classes™ are subject to strict scrutiny. The classification must then be necessary to fulfiil
a compelling govermment interest in order to survive equal protection analysis, Suspect
classifications include alienage. Sugarman . Dugal, 413 U.S. 634, 642 (1973); national origin,
Hernandez v. Texas, 347 U.S. 475, 482 (1954); and race, Koremastso v. United States, 323 .S,
214,216 {1944). A “rational basis™ must justify classifications that are not inherently suspect.
“Middle tier” scrutiny, however, has developed in recent years and applies most notably to
classifications based on gender and illegitimacy. See, e.g., Reed v. Reed, 404 U.S. 71 (1971)
(gender); Trimble v. Gordon, 430 U.S. 762 (1977) (illegitimacy).

*The United States Constitution does not apply to Indian Tribes. Tulion v. Maves, 163
U.S. 376 (1896). Buws see. Poore, The Constituiion of the United Stares Applies to Indiun Tribes.
Vol. 59, Momana Law Review. pp. 31-80 (Winter 1998); and Vol. 60. Montana Law  Review,
pp. 17-34 (1990).



U.8.C.)” would fall if federal legislation favoring “tribal Indians living on or near
reservations” was deemed unconstitutional discrimination. /bid. at p. 552. “Indian
preference” was justified by Congress’ powers under the commerce clause and its
relationship to tribes (quasi-sovereign political entities) as guardian-ward.?

The ICRA does not fall within the type of “Indian preference” legislation
accorded Indian tribes within the contemplation of Mancari and its progeny. Tothe
contrary, Congress passedthe ICRA to limit the “deprivation of Individual rights by
tribal governments” and to confer constitutional rights and protections on American
Indians as individuals.*® Congress originally acted to hold tribes accountable to all
individuals under constitutional principles. Traditional “equal protection” analysis
should apply.

The focus of Mancarion Indians as members of quasi-sovereigntribal entities,
rather than as a racial group, also fails to dispose of the need for traditional “eqﬁél
protection” analysis in this case. The prosecution of Russell Means by the Navajo
Nation pits a nonmember Indian against a foreign tribe. Our case does not involve

preferential treatmentaccordedto Indians or tribal members as opposed to non-Indians.

¥ Also sec Fisher v. District Court, 424 U.S. 382 (1976); United States v. Antelope, 430
U.S. 641 (1977).

“Summary Report of Hearings and Investigations by the Subcommittee on Constitutional
Rights of the Senate Committee on the Judiciary, Committee Print, §9th Cong., 2d Sess., at p. 23-
24 (1966).

Ty



Itinvolves prejudicial reatmentagainsta nonmember Indian, who is similarlv situated
to non-Indians. Moreover, under the equal protection clause of the ICRA. Congress
intended to provide special protections to nonmember Indians.
The purpose of legislation which singles out Indians should be viewed in
the context of the trust relationship which was designed to protect
Indians. The logic of Mancari, based on the federal guardianship of
Indian tribes, is weakened when utilized to uphold prejudicial rather than
beneficial treatment of Indians,
Also see F.S. Cohen, Handbook of Federal Indian Law at pp. 648, 657-38 (1982 ed).
To be sure, “[t]he principal tenet of the equal protection doctrine is that persons
similarly situated should be treated alike under the law.?” Russell Means is similarly
situated to nonmember non-indians. He cannot participate as a member of the “quasi
sovereign tribal entity”, which was emphasized by the Supreme Court in Morton v.

Mancari, 417 U.S. 535, 554 (1974),

The “equal protection™ guarantee of the ICRA has been applied to unequal

“R.W. Johnson and E.S. Crystal, Indians and Equal Protection, 54 Wash. L.R. at pp.
590-606 (1979),

#



s vkt e s nadine

reatment taken by tribal governments in the past.?

As a final note, we believe our decision is supported by the fact
that, based upon the record, there are significantracial, cultural. and legal
differencesbetween the Devils Lake Sioux Tribe and the Turtle Mountain
Band of Chippewa Indians. These nonmember Indian petitioners thus
face the same fear of discrimination faced by thenon-Indian petitioners
in Oliphant: they would be judged by a court system that preciudes their
participation, according to the law of a societal state that has been made
for others and not for them.

Greywater v. Joshua, 846 F.2d 486, 493 (8th Cir. 1988).

it must be remembered that one of the principal interests of many Indian tribes
in the federal governmentwas to provide protectionagainst other tribes. W.T. Hagan,
American Indians at p. 95 (Univ. Of Chi. 1961).

This case raised more than a theoretical legal question about which
court has jurisdiction; it concerns criminal charges agamnstan individual,
Albert Duro. It also concerns other individuals who are or will be in Mr.
Duro’s situation, facing criminal charges in a court made up entirely of
people belonging to another tribe, possibly a hostile one. In Judge
Sneed’s words, the panel’s decision will be consigning such individuals

BMartinez v. Santa Clara Pueblo, 540 F.2d 1039 (10th Cir. 1976). rev’d on other
grounds, 436 U.S. 49 (1678) (Equal Protection was violated when the offspring of a mixed
marriage in which the woman is a Santa Claran are disqualified for membership in the Santa Clara
Pueblo, whereas the mixed marriage offspring of a male member suffers no such disability.);
Means v. Wilson. 522 ¥.2d 833, 842 (9th Cir. 1975), cert denied, 424 U.5. 938 (1976)
(intentional interference by the tribal election board with tribal members” right to participate in
their govermment violated equal protection.); Crowe v. Lasiern Band of Cherokee Indians, Inc.,
506 F.2d 1231, 1237 (4th Cir. 1974) (Tribal member was entitled to procedural due process and
even-handed application of tribai customs, tracitions, and formalized rules relating to the
assignment of tribal land upon the death of her father.). Whire Eugle v. One Feather, 478 F.2d
1311, 1314 (8th Cir. 1973) {The one person. one-vote principie was applicable o tribal elections
because of the equal protection clause of the Indian Civil Rights Act.).

It
4



“to a tribunal that, on its face, suggeststhe possibility of prejudice against
[them].” 851 F.2d at 1151 (Sneed, J., dissenting).

Duro, 860 F.2d at 1469 (J. Kozinski dissenting from the denial of rehearing en banc).

The District Court granted the writ, holding that assertion of
Jurisdiction by the Tribe over an Indian who was not a member would
violate the equal protection guarantees of the Indian Civil Rights Act of
1868,25U.5.C. § 1301 er seq. [Ulnder this Court’s holding in Oliphant
v. Suquamish Indian Tribe, 435 U.S. 191 (1978), tribal courts have no
criminal jurisdiction over non-Indians. The District Court reasoned that
in light of this limitation, to subject a nonmember Indian to tribal
Jurisdiction where non-Indians are exempt would constitute discrimination
based on race. The Court held that Respondents failed to articulate a
valid reason for the difference in treatmentunder either rational-basis or
strict-scrutiny standards, noting that nonmember Indians have no greater
right to participationin tribal government than on-Indians, and no lesser
fear of discriminationin a court system that bars the participation of their
peers. '

The Court of Appeals rejected Petitioner’s equal protection
argument under the Indian Civil Rights Act of 1868. It found no racial
classification in subjecting Petitioner to tribal jurisdiction that could not
be asserted over a non-Indian. Instead. itjustified tribal jurisdiction over
Petitionerby his significant contacts with the Pima-Maricopacommunity,
such as residing with a member of the Tribe on the reservation and his
employment with the Tribe’s construction company. The need for
effectivelaw enforcementon the reservation provided a rational basis for
the classification. [cite omitted).

LS

We hesitate to adopt a view of tribal sovereignty that would single out
another group of citizens, nonmember Indians, for trial by political bodies
that do not include them. As full citizens, Indians share in the territorial



and political sovereignty of the United States.

* % sk

It is a logical consequence of that decision that nonmembers, who share

relevant jurisdictional characteristics of non-Indians, should share the

same jurnsdictional status.
Duro v. Reina, 495 U.S. 676, 682-84, 693, 695-96, 698 (1990). It is quite clear that
nonmember Indians share the same political and legal status within the Navajo Nation
as nonmember, non-Indians. Itis only members that possess greaterpolitical and legal
rights. The Court of Appeals from the Ninth Circuit recently found in Dawavendewa
v. Salt River Project, 154 F.3d 1117 (9" Cir. 1998) that Indians, including members of
another tribe, are entitled to equal protection of law.

The often cited case of United Statev. Antelope,430U.S. 641,646 (1977) js not
a genuine case of racial discrimination. The Indians subjected to federal jurisdiction
in the Antelope case faced the same murder statute as anyone subjected to federal
jurisdiction, whichdid notrequire premeditationbecause of a felony-murder provision.
The fact that federal law provides for different statutory provisions than state law did
not mean that the federal government passed specific legislation which discriminated

against a distinct subclass of Indian individuals. Moreover, the line of preferential

legislationor Anrelope-typecasescited by the Flagstaff Magistrate does noteven begin



to explore the discriminatory legislation challenged by Mr. Means.*

The cases cited 1 the Second Report and Recommendationdo not reach to the
issues raised by Mr. Means nor do they involve discrinunatory legislation. [Report at
p. 10; Ex. R. p. 10). United States v. Juvenile Male, 864 F.2d 641, 645-46 (9" Cir.
1988) (Indian juvenile subjected to federal jurisdiction, like Anielope. does not
constitute a violationof equal protection); Kicking Woman v. Hodel, 878 F.2d 1203.
1205, n. 6 (9" Cir. 1989) (4nzelope applied. Family member complained that she was
required to participate in separate probate action for Indian allotted land outside state
court — not a true discrimination case); U{zized States v. Eagleboy, 200 F.3d 1137,
1139-40 (9" Cir. 1988) (policy of not prosecuting members of federally recognized
tribes not discriminatory because it was a policy of preference encoded as part of trust
obligation). None of the cases cited in the Second Report and Recommendation touch
upon true discrimination, which Congress frankly haslikelynotenacted until the “Duro
fix”. As a result, Mr. Means presents a unique issue, perhaps not fully appreciated

within the Report and Recommendation.

In order to view a more intensive, enlightened, and contemporary view of equal

P Congress passed a law under its “plenary power” which said that members of federally
recognized Indian tribes could be sentenced to death when convicted of murder. but not non-
Indians, does anyone doubt that an equal protection violation would exist? The same conclusion
follows if nonmember Indian citizens (disenfranchised from the foreign tribe) are subjected to
crimmal jurisdiction by a foreign tribe, which 1s not subject to the United States Constitution.

i



protection and the case of Morton v. Mancari, see the decisionby the Court of Appeals
for the Ninth Circuitin Williams v. Babbitt. 115 F.3d 637, 663-66 (9" Cir. 1997). cerr
denied, 523 U.S. 1117 (1997) (Mancari limited to “special treatment” or preference
legislation, which protects uniquely Indian interests). Analysis of new issuesrequires
more than routine citations to old cases that do not encompass the complexitiesof the
principles or problems at bar. Of course, Congress could not award all “space shuttle
contracts” to Indians without violating “equal protection.” Williams. at p. 665.
Similarly, Congress cannot subject nonmember Indians to criminal jurisdiction by a
foreign entity not subject to the United States Constitution.

The opinionin Williams v. Babbirt also noted that Mancari has been limited by
the United States Supreme Court case 6fA darand Constructors. Inc.v. Pena,515U.S.
200 (1995) (applying strict scrutiny). Even if the purpose of federal legislation is
“remedial”, strict scrutiny applies.

This Court stated thateven “preference” legislation must now be viewed with
“skepticism.” 515118, 200, 223 (distinctions between citizens solely because ot their
ancestry are by their very nature odious to a few people™).

Taken together, these three propositions lead to the conclusion that any

person, of whatever race. has the right to demand that any governmental

actor subject to the Constitution justify any racial discrimination

subjecting that person to unequal treatment under the strictest judicial
SCrutiny.



Adarand, 515 U.5.200, 224, The Supreme Court overruled Merro Broadcasting. Inc.
v. FCC, 497 U.S. 547 (1990) (“benign racial classification by federal government
allowed). /bid. The 1990 amendments to the ICRA cannot be justified under strict
scrutiny (more non-Indians present on Indian reservations). See, Bush v. Fera. 317
U.S. 852 (1996) (gerrymandering).

More non-Indians than nonmember Indians live on Indian reservations. The
“Duro fix” 1s not compelling nor narrowly tailored. To be sure, contemporary
standards of equal protection, recogniz_ed by Adarand, Duro, and Williams, do not
allow wholesale (unnecessary) discrimination against nonmember Indians, especially
when they are needlessly subjected to criminal prosecution i an unconstitutional
forum by a foreign tribe, which disenfranchises them from i1ts democratic/political
processes. The federal government — Congress included ~ cannot so magically avoid
itsobligationto exercise federal jurisdictionas mandated by the Navajo Treaty of 1868.
VII. CONCLUSION

The judgment and order of the District Court should be reversed and the case
remanded with instructions to grant the petition filed by Mr. Means. The Navajo

Nation cannot exercise criminal jurisdiction over him.
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